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Summary 
Widespread detention of non-citizens is an unnecessary component of enforcing immigration laws. Indeed, immigration detention itself, without judicial oversight, runs counter to basic constitutional principles of substantive and procedural due process and violates international human rights laws that prohibit the government from arbitrary deprivations of liberty. As concluded by the UN Special Rapporteur, “The overuse of immigration detention in the United States violates the spirit of international laws and conventions and, in many cases, also violates the actual letter of those instruments. The availability of effective alternatives renders the increasing reliance on detention as an immigration enforcement mechanism unnecessary. Through these alternative programmes, there are many less restrictive forms of detention and many alternatives to detention that would serve the country’s protection and enforcement needs more economically, while still complying with international human rights law and ensuring just and humane treatment of migrants.”
  Given the availability of alternative to detention programs (official and unofficial), reliance on detention to enforce immigration laws becomes an unnecessary and expensive endeavor.  
Rather than applying a “one size fits all” approach to immigration custody, the U.S. ought to implement a system that provides for a continuum of custody options, for which there is a guaranteed mechanism to evaluate, on a case-by-case basis, the level of restriction necessary to impose on any individual, at any given time, for any particular purpose.  This mechanism for evaluation ought to be subject to review by an unbiased adjudicator in order to ensure that individual liberties are not unduly infringed by excessive government action.  The development of this continuum of alternative to detention programs, with appropriate judicial oversight, would allow ICE to enforce immigration laws in a more humane, responsible, and cost-effective manner than traditional detention.  Such alternatives to detention may involve using shelters rather than detention facilities or releasing individuals to the homes of friends or family. Depending on the level of monitoring or restriction required, these programs could also impose conditions such as intensive supervision and case management, or even telephonic reporting, home visits, electronic ankle devices, or home detention to secure compliance.[1]
The purpose of this document is to inform ICE about other governments’ use of discretion to release and in many cases implement and rely on various alternatives to detention models.  In its 2006 study of Alternatives to Detention of Asylum Seekers and Refugees, UNHCR found, “Alternatives to detention have proven to be more humane and fiscally responsible than actual detention, while still being an effective immigration enforcement tool.”
 

Past successful experiences with community-based alternatives to detention programs in the U.S. – some supported by the U.S. government – also argue in favor of the wider use of humane alternatives today.  The U.S. government has, at many times, exercised favorable discretion to release and rely on community based alternatives to detention successfully.  A study conducted in the U.S. by the Vera Institute of Justice, entitled the Appearance Assistance Project (hereinafter “Vera Project”), found that alternatives saved the federal government almost $4,000 per person and boasted an overall 91% appearance rate of non-citizens at all required hearings and a 93% appearance rate for asylum seekers.
 The Vera Project demonstrated that community ties, either previously established or those facilitated by community-based organizations, were a necessary component of assuring appearance. This “appearance assistance” includes orientation regarding positive reasons to appear and consequences of not appearing, referral to pro bono attorneys, and crucial problem solving support when needed (e.g., assistance to find interpreters, translators, transportation for hearings, housing, medical care, job information, etc).

In 1999, INS collaborated with LIRS respond to a large group of 35 smuggled Chinese asylum seekers detained in Ullin, Illinois.  The INS paid travel and lodging expenses for a dozen pro bono attorneys to go to Ullin to help the asylum seekers.  The attorneys spent three weeks doing rights presentations, interviews, and preparation of parole requests for 33 individuals.  They secured sponsorship for 25 of the Chinese at refugee shelters, which agreed to provide housing, food and medical assistance, as well as assistance in keeping INS and court appointments. All appeared for their scheduled appearances before the INS and courts.  Of the original 25 released to shelters, three were release to family members, and only one left the shelter with no contact.    The costs of the shelter program were found to be just 3% of the cost of detaining the group for a year.  Using 1999 figures, the INS and LIRS estimated that keeping 22 people in detention for 1 year during the pursuit of their legal claims to asylum (at an average cost of $63 per person per night) cost $500,000.  To house them in shelters for the same amount of time (at an estimated cost of $2 per person per night) costs only $16,000.  The dramatic difference in cost is due to the efficient management of the community based shelters, which received thousands of dollars in donation of goods and services.  

In New Orleans in 1999, Catholic Charities and the local ICE local field office agreed to release long term detainees and detained asylum seekers after negotiating criteria amongst themselves.  Under the review process established in the New Orleans INS district, when a "nonremovable" immigrant is deemed eligible for release, the INS first seeks to place the immigrant with suitable family sponsors or in halfway houses.  For detainees without such options, the INS decided to turn to Catholic Charities.  Catholic Charities assigned a counselor to work with these detainees, accompanied them to meetings upon release at the INS district office and provided them with orientation to the New Orleans community.  Due to a lack of solid funding, the program initially housed most of those released in nearby homeless shelters.  The counselor also helps the men apply for Social Security cards and find employment.  The nearby YMCA rented inexpensive rooms to some of them and accepted six into its intensive English language program.  Additionally, Catholic Charities provided the former detainees with emergency loans for room deposits or work clothes.  For the released asylum seekers, intensive case management was found necessary to support their arduous journey of jump-starting their lives. In addition, Catholic Charities connected them with local immigration attorneys willing to provide representation on a pro bono basis.  
Additionally, many local ICE field offices continue to release individuals to local shelter programs during the pendency of immigration proceedings.  VIVE, Freedom House and the Boston-based Refugee Immigration Ministry also provide shelter, food, English classes and health services to the immigrants in judicial proceedings.
  The National Bond Fund provides support for people affected by sizeable enforcement actions.  It partners with local community organizations who step up to meet the direct needs of the individuals affected in the community. Once the local organizations responding to an enforcement action in a particular community 1) raise half of the money necessary to secure bond for an individual, and 2) commit to provide holistic services to the individual including follow-up legal services, social services and case management, the National Immigrant Bond Fund will pay half of the bond for these individuals.
  Appended to this document are articles related to these domestic examples of community efforts to respond to the widespread use detention to enforce administrative immigration violations.
When looking to examples beyond the U.S., which is the focus of this briefing paper, we noted that many other countries are trying to balance the deprivation of liberty and humane enforcement measures.  The following summarizes our findings, and while there are strong initiatives in progress, this is by no means an endorsement of any single one.  For as many positive attributes as a particular model presented, we found in each model elements that undermined the effort to honor governmental restriction from arbitrary detention.
Canada

In Canada, government policy requires that officers consider alternatives to detention for the elderly, pregnant, sick, handicapped and mentally ill. Those detained have the right to counsel or legal aid, subject to a means-based and merit test, and are provided interpreters. At detention hearings, which are held within 48 hours of detention, an independent adjudicator of the Immigration and Refugee Board (IRB) will determine on a case-by-case basis what, if any, conditions or bail may be placed upon release of the detainee. 

Bail is an optional requirement placed upon detained immigrants. The government funds a unique bail program run by a non-profit organization, the Toronto Bail Program (TBP), to provide the necessary bond for an indigent detainee and subsequently supervise him or her until a determination has been made. Supervision requirements of TBP are rigorous and may include twice-weekly or more reporting requirements and unannounced home visits.  TBP has a 90+% compliance rate. The program costs C$3 per day compared to C$134 per day for incarceration.  

Canada has implemented various community-based supervision programs with high compliance rates. FCJ Refugee Centre provides housing for women and children without a program of supervision.  FCJ has a 99.9% compliance rate. When detainees are homeless but required to provide an address upon release, they may be placed in a temporary shelter program, Matthew House which does not supervise residents or impose curfews. Over five years 300 immigrants in proceedings were housed there and three absconded. A similar homeless shelter, the Sojourn House, took in 3600 over six years with two absconding. 

Once a deportation order is issued, the person is given legal orientation as to departure and the possibility of detention. The person is allowed to depart on his or her own (voluntary removal) with a thirty-day period to conclude personal business. Sixty percent voluntarily leave post-deportation order within the thirty-day period.

Sweden

Regional housing centers, essentially apartments, are provided as an alternative to detention. Sweden’s integrated approach to detention and reception has been aided by the implementation of the caseworker system which has helped bureaucratic decision-makers make detention decisions and prepared asylum seekers to go through the immigration process. A caseworker is assigned to each asylum-seeker whose primary role it is to provide social service and medical referrals, inform them of their rights, explain the immigration process, and assess risk of flight.  Additional legal orientation is provided after a deportation order is issued. Eighty percent voluntarily leave Sweden after the deportation order is issued.  

Australia

Currently Australia operates a range of alternative to detention or alternative forms of detention programs.  Many of these programs rely upon case management to facilitate enforcement of program requirements. One version is less restrictive detention which provides greater comforts and freedom of movement than jail-like detention but still imposes significant restrictions on liberty.   Residents do not have freedom to leave the site unaccompanied, though they may be regularly escorted off-site to buy groceries and attend to other daily living needs. 


Australia also operates a community residential model that allows participants to reside in community with the freedom to come and go as they please. These programs impose conditions that generally include sleeping at a specified address each night, regular reporting and refraining from work or any formal course of study.  Participants receive a basic living allowance and are provided accommodation. 

Another program, CCP, used an early intervention model which provided welfare and legal assistance to participants.  CCP oversaw and supported cases until a final determination was made as to immigration status. Since March 2006, 560 people have received a final immigration determination in the CCP program of which 7% absconded. An earlier project with a similar model as the CCP, the Hotham Mission Asylum Seeker Project, served 550 people over a five-year period, and only one person absconded. 

Another pilot project, the Status Resolution Trial, offered early intervention assistance to those with no health or welfare concerns.  Since July 2007, 22 of the 426 program participants have absconded.  

Class E temporary stay visas, ‘Removal Pending Bridging Visas’, are provided to those released which provide work rights, rent assistance, medical benefits, and torture and trauma counseling. In 1997 the Department of Immigration reported no asylum-seeker with a Bridging Visa had failed to meet his or her conditions.  Between February 2001 and February 2003, 200 Class E visa holders were tracked, and 85% of those who received deportation orders left voluntarily within 28 days.

Overall, these programs have yielded a 94% pre-order compliance rate with 67% voluntarily departing after receiving a deportation order. The government recently said in March 2009, “It has been demonstrated that a case management approach, together with health and welfare support and independent immigration information and counseling is critical in resolving the cases of vulnerable individuals and families swiftly.”

Analysis
In Canada, Sweden Australia and the UK, the compliance rate of alternative to detention or less restrictive detention programs has been extremely high.  Generally these programs have at least a 90 percent or higher compliance rate for pre-judgment immigrants and a 60 percent to 97 percent compliance rate for those with deportation orders. 

Common elements of the various international models analyzed are critical to the low failure to appear rates.  These elements are: 

·  Access to case management services that ensure that the immigrants are properly informed (i.e., legal orientation);

· Ensuring a stable environment, employment, housing, legal and other social services
Access to case management services that ensure that the immigrants are properly informed

An understanding of one’s immigration status, the judicial/administrative procedure and the potential outcomes of a pending case helps ensure compliance. Canada counsels each person with a deportation order and allows them to leave voluntarily within thirty days. Sweden provides legal orientation from the time an immigrant is seized by the authorities. Bail for Immigration Detainees in the UK assists immigrants with necessary information once bail has been granted. 

In Australia the Community Care Pilot used an early intervention model, providing welfare and legal assistance and breeding a 93% compliance rate. The Status Resolution Trail intervenes with assistance at the onset of the proceedings in order to instruct as many as possible thereby reducing the need of detention. 95% have complied.

An understanding of what is and could happen is key to complying with conditional release and even deportation orders. The four countries analyzed have compliance rates of deportation after an order has been issued of 60-97% (Canada), 80% (Sweden), 85-95% (Australia) and 90% (UK).

Similar programs have been utilized in the United States. VIVE, a non-profit organization in Buffalo, NY, provides legal services and education.
 Freedom House in Detroit goes even further by assisting immigrants throughout their immigration proceedings.
 The Vera Institute of Justice piloted an Appearance Assistance Program which provided legal services and help with basic needs such as reading a court calendar and finding a ride or bus to the courthouse.

Ensuring a stable environment, employment, housing, legal and other social services

Australia provides special visas, Removal Pending Bridging Visas, to those who have been released from detention. These provide work rights, access to Rent Assistance, Medicare benefits, torture and trauma counseling, public education for school-age minors and the English as a Second Language service for school-aged children.

Many countries provide the right to counsel, pay for counsel, or legal orientation, to ensure that participants understand the legal system and their options.  

Details of Alternative to Detention Programs

Canada

Organizations accommodating or supervising asylum seekers interviewed for this research reported uniformly high (over 90%) rates of compliance by their residents or clients within the asylum procedure – a determination procedure in which most applicants continue to place considerable faith. Those staying in temporary shelters for the homeless, with little stability or support, are usually determined and anxious to attend their appointments.
 

Policy

Citizenship and Immigration Canada (CIC) Enforcement Operations Manual (EFN):

5.11: Officers must be aware that alternatives to detention exist. As an alternative to detention, an officer may impose conditions, require a deposit of money or direct that a person participate in a third party risk management program.

5.13: Where safety or security is not an issue, detention is to be avoided or considered as a last resort for the following:

• Elderly persons;

• Pregnant women;

• Persons who are ill;

• Persons who are handicapped;

• Persons with behavioral or mental health problems.

For persons falling into these categories, alternatives to detention should always be considered.

Where detention is resorted to for non-danger or security cases, it should be for the shortest period of time and should be primarily focused on supporting removal.

Where a person is detained, officers must ensure that any information pertaining to the person’s health or welfare is noted for the health care professionals responsible for the institution where the person is detained.

Immigration officers are required to make decisions to detain on the basis of an individual, case by case risk assessment, with a view to the following situations:

• Where safety or security concerns are identified, including criminality, terrorism or violent behavior at the time of examination;

• Where identity issues must be resolved before security or safety concerns are eliminated or confirmed;

• Where removal is imminent and where a flight risk has been identified;

• where there are significant concerns regarding a person’s identity including multiple identity documents, false documents, lack of travel documents or non-cooperation in assisting Citizenship and Immigration Canada (‘CIC’) to establish their identity.

There are rights to automatic and then periodic review (after 48 hours or without delay thereafter, then 7 days, then every 30 days) of such detention by a member of the Immigration Division of the Immigration and Refugee Board (‘IRB’) (the quasi-judicial refugee status determination authority).

The detainee has the right to counsel and legal aid, subject to a means and merits test. Interpreters are provided, oral reasons for detention decisions are given and written transcripts subsequently supplied to the detainee.

Reporting Requirements

At detention reviews, people may be released unconditionally or they may be released on bail. CIC can request which conditions should be set, but the independent adjudicator of the IRB will consider whether they are in fact necessary and will order release subject to any terms or conditions deemed appropriate.

Reporting or supervision requirements may become punitive if applied without limitation – as, for example, in the case of a rejected asylum seeker who was obliged to report twice a week for over five years after his release, which seriously impaired his ability to find or hold down a job. The reporting requirements can be onerous if they have a job or children they can not leave unattended: for example, the journey from downtown Toronto to the reporting station can involve two bus fares and take 40-50 minutes. In addition, the reporting center is open for five hours at closes at 3pm.

Bond

If one cannot make bail, he or she may be released with the assistance of the Toronto Bail Program, a non-profit government funded organization which conducts systematic and active supervision of those released. 

Toronto Bail Program

TBP provides a positive model for replication by ‘destination States’ currently operating policies of mandatory or routine detention for undocumented asylum seekers, particularly those with a common law system in which bail is commonly applied.

The principal aim of TBP is ‘to remove the element of financial discrimination from the bond system’. The supervisors consider applications from those who are deemed by CIC to pass all other tests (security, identity, etc) but who have no community ties from whom to raise the requisite bond money.

The Program can receive case referrals from any source, for example, directly from detainees themselves, their families, lawyers, the detention management, or CIC. The first stage is to note the basic information of the detainee (who, where detained and why). TBP verifies whether or not the detainee has been in the Program before. Prior participation means disqualification. Interviews are conducted with the detainee, via an interpreter, stated facts are verified, and decisions are then made whether the person is considered a ‘good risk’ (meaning that the TBP itself has confidence they will not abscond). If so, once a housing placement is available, the person will be released into the supervisory custody of TBP.

The TBP supervision consists of a twice-weekly reporting requirement to their offices (sometimes combined with an additional reporting requirement directly to CIC), social counseling and frequent, unannounced visits to the designated address of the former detainee in order to check they are still living there. Their clients must either be in work or at school, and, if there are mental health issues, in treatment. Curfews are sometimes imposed by the TBP, but very seldom on asylum seekers. The main means of checking on someone’s continued intention to comply with conditions, however, is asking them whether they have received any communication from CIC (for example, a removal notice). The TBP will locate housing for their clients.

TBP has been extremely successful in ensuring compliance. They have never had an overall lost client ratio of more than 10% (for all the clients they supervise – 230 in April 2002-April 2003, in which the total lost client ratio was 5.65%). For ‘Pool B’ (consisting mainly of refugee claimants and failed refugee claimants) their lost client ratio for the April 2002-April 2003 period was 8.42% and for the fiscal year 2004 was running at only 3%.

TBP has per capita running costs of C$12-15 a day. Since the TBP does not run a group center, almost all its costs are staff costs. A 2003 study by the Attorney General concluded that supervising a client under the TBP costs C$3 per day, whereas the cost of incarceration is C$135 per day. The amount saved by having one person supervised under the Program instead of in jail is therefore $924 per week or almost $50,000 per year.

The success is attributable to the trust which CIC places in the TBP, established through the Program’s high success rate proven over eight years. 99% of cases which the TBP asks CIC to release into its care are in fact released. To make such an alternative scheme successful, he believes that it must:

• be managed by someone who knows the immigration authorities from the inside;

• begin tentatively and expand only as interviewing and supervising staff develop experience and instinct, especially regarding who to accept onto the scheme and when it may be necessary to re-detain;

• consult with community groups and immigration lawyers, but not let their advocacy concerns dictate the criteria for selection without regard for State concerns;

• have the respect of the releasing authority but also operational independence from it.

Whereas at the beginning of the TBP, 70% of referrals came from lawyers or the refugee and immigrant community, today the majority come directly from the CIC itself. This, however, may also indicate a declining level of trust in the TBP on the part of advocates and communities, perhaps due to a different definition of objectives for such a scheme.

The TBP, with frank financial incentives for doing so, is almost unique

From the perspective of some refugee and migrant advocates, the parameters of the TBP make release from immigration detention more difficult, not easier. They argue that where detention is unnecessary – because identity is established and the person poses no security risk and a very low flight risk – release should be unconditional. They also complain that the Program moves slowly, often taking two or three months from referral to release, though this may be due to miscommunication about the eligibility of a certain asylum seeker for the Program, for example if identity is not yet established. In other cases, where CIC policy is itself at issue, the TBP may refuse the application of a detainee to the frustration of its supporters and representatives. There is no doubt, however, that on a case by case the TBP is achieving release of individuals who would otherwise remain in detention unnecessarily, perhaps because they represent a relatively low, but not zero, flight risk.

Release

Groups actively campaign for the release of individual detainees and then, if successful, take on informal responsibilities that permit lesser measures to be applied in place of continued detention. We noted the extremely high compliance rates of asylum seekers living in these shelters, just as high as those of asylum seeking clients in the Toronto Bail Program, even when there are no additional supervision measures applied. The most obvious explanation for this is the incentive provided by the relatively high refugee recognition rate in Canada, especially amongst those who are not detained and referred to competent lawyers.

FCJ Refugee Centre
 
FCJ Refugee Centre (formerly the FCJ Hamilton House Refugee Project) provides affordable housing to newcomer women and their children, with approximately 50 people living in the Centre’s five houses each year. Most people stay for about 8 – 10 months, moving on after their status is determined at their hearing. Residents are mostly asylum seekers coming into Canada across the land border with the US or referred by other women’s shelters in Toronto, but they also include people received directly from detention who are referred by the CIC itself or by a lawyer. The cash bond is waived for the women, but FCJ does not enter into any ‘supervision’ arrangements with Canada Border Services Agency. “We help them with their process.  Because they live in our temporary accommodations, we are able to encourage compliance with their immigration appointments, which includes signing in once a month.”

Hamilton House provides long-term accommodation, until the person receives a decision on his or her claim. The manager of the House reports a 99.9% success rate with appearance and compliance, in her view due to the House’s supportive atmosphere and integrated approach to services.
 Specifically, elements of the program’s success were identified as:

•its small scale;

•provision of stable accommodation for the full duration of the asylum procedure; 

•generous donation of interpreters’ services allowing good communication;

• referrals of all kinds – to excellent legal counsel, legal aid, social services (including the shelter allowance used to reimburse Hamilton House for its costs); • staff assistance with compilation of information for lawyers, with ensuring forms are submitted on time and with delivering people to their hearings and other official appointments. 

In short, the staff of Hamilton House is willing to help with all aspects of day-to-day life, and this willingness continues even after residents have received refugee status and moved elsewhere.

Matthew House

Matthew House is another temporary shelter which can, incidentally, provide an address for a detainee so that they may be released ‘on terms’. It is completely open, with no security or curfew.

It has run for five years, housing some 300 asylum claimants, in the course of which only three have disappeared from its accommodation and, presumably, absconded from the procedure.

Sojourn House

Sojourn House has some fifty beds and reserves its space for asylum seekers who are new to the city of Toronto. Sojourn’s residents may be referred from the Toronto Bail Program, the Hamilton Refugee Project or the Toronto Refugee Law Project. The House has a very diverse staff with expertise in asylum matters and, like Hamilton House, they assist claimants and their lawyers with the preparation of cases, with finding longer-term housing once the claimants become eligible for housing support, and with reminding them of their appointments. There is no set limit on how long a person may stay at the House, and in vulnerable cases – a separated child who could not be found a good foster home, a pregnant woman who stayed until she had given birth– residence may last far longer than ‘temporary shelter’ implies.

Sojourn House is funded through the municipality’s per diem for all homeless people, of which twenty per cent is supplied by the City of Toronto and 80% by the province. From 1998-2004 of the 3600 residents (approximately 600 per year), only two individuals have disappeared from the House. This confirms the hypothesis that asylum seekers have every incentive to remain in the Canadian asylum system so long as they have not received a final rejection, and that they exhibit an ‘almost paranoid fear of defaulting on their release conditions’. It should be noted, however, that people have moved out of Sojourn House to live independently in the community by the time they might receive a final rejection and departure/deportation order, so the House can not testify to the rates of appearance for deportation amongst this group.

Deportation Orders

The CIC also runs a ‘Failed Refugee Project’ in Ontario, for those asylum seekers who have exhausted all appeals. Subject to a Pre-Removal Risk Assessment, they are handed departure orders in person, counseled on their limited options and given thirty days to leave the country. 

This program has a high success rate (60%), in terms of effecting removals without resort to detention, for a variety of reasons. People feel that they are being treated with dignity and are given time to conclude all their personal business in Canada and make arrangements to go home. They know that the CIC will help with arranging flights and paying for the airline ticket without the negative consequence of detention or a deportation order, and so they are more likely to come forward to collect the departure order.

Sweden

Aliens Act
 

Chapter 10
 
Section 1: An alien who has attained the age of 18 may be detained if

1. The alien’s identity is unclear on arrival in Sweden or when he or she subsequently applies for a residence permit and he or she cannot establish the probability that the identity he or she has stated is correct, and

2. The right of the alien to enter or stay in Sweden cannot be assessed anyway.

Section 4: An alien may not be detained for investigation pursuant to Section 1, second paragraph, point 1 for more than 48 hours. In other cases an alien who has attained the age of 18 may not be detained for more than two weeks, unless there are exceptional grounds for a longer period.

Section 8: Supervision means that the alien is obliged to report to the police authority in the locality or to the Swedish Migration Board at certain times. A supervision order may also require the alien to surrender his or her passport or other identity document.

Section 12: Decisions on detention or supervision are taken by the authority or court handling the case.

Release/Designated Centers

All asylum seekers spend at least 2 weeks in Carlslund Reception Centre in order to complete the initial application and to assess any health or support needs. After that time an asylum seeker will be moved to one of Sweden’s regional refugee centers while they await a decision. If the applicant has family or close friends in Sweden they can choose to live with them, which over half of all applicants do. They receive a general identity card.

Regional refugee centers are essentially a number of apartments in small communities close to a central office reception, which include childcare and recreation facilities. Asylum seekers must visit the reception office at least monthly for their allowance, news on their application and need and risk assessment. Caseworkers are assigned to each asylum seeker by the Migration Board to make these assessments and to refer clients for medical care, counseling and other services. Caseworkers are also required to provide ‘motivational counseling’, a form of legal orientation that prepares the asylum seeker for all possible immigration outcomes and assesses the risk of absconding on a negative decision.

Sweden’s integrated approach to detention and reception has been aided by the implementation of the caseworker system which has helped bureaucratic decision-makers to make informed decisions as to whether detention or reception is required and has ensured that clients are prepared for either return or settlement. Additional legal orientation is provided after a deportation order is issued, generating 80% compliance rate.
Australia

In July 2008 the mandatory immigration detention system was changed. Several values were enumerated: 

· Detention that is indefinite or otherwise arbitrary is not acceptable and the length and conditions of detention, including the appropriateness of both the accommodation and the services provided, will be subject to regular review. 

· Detention in immigration detention centers is only to be used as a last resort and for the shortest practicable time. 

· Children and, where possible, their families, will not be detained in an immigration detention centre. 

· People in detention will be treated fairly and reasonably within the law. 

· Conditions of detention will ensure the inherent dignity of the human person.

Australia has implemented positive strides to enforce its migration laws more humanely by creating a continuum of less restrictive detention options.  AS the subject of this paper is exclusively alternatives to detention/custody, we will only highlight release mechanisms currently in place. 

Bridging Visas (Upon release)

‘Bridging visas’ are granted by non-reviewable and non-compellable discretion of the Immigration Minister. While all asylum seekers may apply for a ‘bridging visa’ that would allow their release from detention, the conditions are so strict it is almost impossible to comply. It is usually reserved for persons who enter Australia with a valid visa that has since expired. They are ‘Class E’ visas. Upon release, the asylum seeker must provide a residential address and any absence from the address for more than fourteen days must be notified to DIMIA. They may also be required to post a bond and to comply with reporting requirements.

Between February 2001 and February 2003, the Hotham Mission Asylum Seeker Project (‘HMASP’)
 in Melbourne conducted research to track 200 asylum seekers (111 ‘cases’ including families) living in the community on bridging visa Class E, of whom 31% were former detainees. The Hotham research reported that not one single asylum seeker of the 200 absconded during the two year period, despite the fact that 55% had been awaiting a decision for 4 years or more and the fact that 68% were found to be at risk of homelessness or were actually homeless.

Of rejected asylum seekers in the study, 85% voluntarily left Australia on receiving a final decision, within the 28 days usually allowed for them to do so. The other fifteen per cent were detained and then forcibly returned. Nobody absconded. The researchers concluded from this evidence that detention was unnecessary to ensure the vast majority of failed asylum seekers’ availability for removal, and that absconding of such persons could be prevented with the use of lesser restrictions and positive support, specifically:

a) Compliance requirements such as regular reporting;

b) Living assistance linked to maintained contact with the authorities;

c) Careful risk assessments;

d) Comprehensive case management.

The Department of Immigration reported in late 1997 that no single asylum seeker released on a bridging visa in the previous two fiscal years had failed to meet their reporting obligations or failed to appear for scheduled appointments.

In 1994, a parliamentary committee found that only 28 of 648 persons (4.3%) breached their reporting conditions and 11 of 697 sureties (1.6%) were forfeited. Figures such as these, though either dated or localized, would suggest that alternatives involving additional supervision or restrictions are not needed to ensure compliance in Australia.

Community Care Pilot
Improvements have been made that “include better case management for clients with exceptional circumstances and an increased ability to rapidly locate client details and identify their immigration status…Clients in need will be assigned a case manager to specifically determine their needs and monitor and update the client’s case plan until their immigration status in resolved.”

There components of the pilot are community assistance provided by Red Cross, immigration information and trauma counseling provided by the International Organization for Migration (IOM), legal orientation provided through the Immigration Advice and Application Assistance Scheme (IAAAS) legal providers, one-off support provided through DIAC case management.

� Much of the information contained herein has been taken from existing reports, Ofelia Field, Alternatives to Detention of Asylum Seekers and Refugees, UNHCR (2006); Grant Mitchell, Case Management as an Alternative to Immigration Detention: The Australian Experience (2009); and Grant Mitchell, Asylum Seekers in Sweden: An integrated approach to reception, detention, determination, integration and return (2001), but has also been independently verified and updated.


� For follow up questions, please contact Leslie E. Vélez  at � HYPERLINK "mailto:lvelez@lirs.org" ��lvelez@lirs.org� or (410) 230-2840.


� See supra note 4 at 25. 





� See supra note 28 at v. 


� The Vera Project was a three year study (February 1997 – March 2000) of a supervised release/assistance program funded by INS.  It studied over 500 participants at both general and intensive levels of supervision in three groups: asylum seekers, people convicted of crimes and facing removal, and undocumented workers from detention facilities in the New York area.  See Vera Institute of Justice: Appearance Assistance Program, Volume I, p. 32.  


� Id.


� See VIVE, Inc., supra note 11; Freedom House, supra note 12; and Refugee Immigration Ministry available at http://www.r-i-m.net/.


� See www.immigrantbondfund.org.


� Department of Immigration and Citizenship, Community Care Pilot Report, 3 (March 2009).


� VIVE, Inc. available at http://www.vivelacasa.org/.


� Freedom House, available at http://www.freedomhousedetroit.org/index.html.


� Vera Institute of Justice, Testing Community Supervision for the INS: An Evaluation of the Appearance Assistance Program, available at http://www.vera.org/publication_pdf/aapfinal.pdf. 





� Fact Sheet 85 - Removal Pending Bridging Visa, Department of Immigration and Citizenship, available at http://www.immi.gov.au/media/fact-sheets/85removalpending.htm (last visited April 21, 2009).
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