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1. Executive Summary
Based on nine years of providing service delivery to asylum seekers, this paper by Hotham Mission’s Asylum Seeker Project aims to unpack the welfare impact of the existing bridging visa regime on people seeking Australia’s protection, and the various elements that we see as counterproductive to government objectives. 
Welfare impact of the Bridging Visa Regime

Hotham Mission recently completed comprehensive research of 554 asylum seeker clients on Bridging Visa E (BVE) over 5 years, from February 2001 to March 2006. Key findings included:


90% of clients currently have no right to work, Medicare or ASAS.


30% had never had the right an income or healthcare while in Australia, due to almost 40% of clients being affected by the 45 day rule, and 74% of this group denied ASAS. 33% of 45 day rule affected with final decisions were found to have a refugee or humanitarian claim.

62% presented homeless, with 73% having experienced homelessness while on a BVE.


66% reported having health issues since being on a BVE, with 18% denied health services due to no Medicare or funds to pay.


30% of clients required treatment for mental health conditions while on a BVE.


27 % of clients are children under the age of 15, with 76% defined as children at risk


14% are single mothers, plus 23 cases in total of pregnant women with no Medicare


30% of clients have been in Australia for 6 years or more awaiting a decision.

A range of concerns emerged around the discrepancies in entitlements within the regime, the inconsistency and inadequacy of the discretion to grant entitlements, as well as concerns relating to the implementation and renewal difficulties within the regime. The Compliance unit lacks guidelines, assessment procedures, resources and flexibility in managing complex cases within the Bridging Visa regime affecting immigration outcomes and client wellbeing.

Addressing the counterproductive elements of the Bridging Visa Regime

The paper also addresses the areas where the bridging visa regime is clearly counterproductive to government objectives, in particular the impact of limited entitlements for bridging visa holders and the inflexibility of the regime to deal with emerging issues and ensure appropriate immigration outcomes. This includes:

Loss of income and lack of case coordination and options at the final stages leading to increased numbers in the judicial stream and reducing outcomes on departures of refused cases.


Asylum seekers left destitute in the community for years increasingly becoming an issue of concern for the broader community and media, and thus for the Minister and DIMA.

Denial of the right to healthcare during the determination process leading to public health concerns and increasing the likelihood of untreated health ailments being a basis for Section 417 humanitarian requests.


Residual, long-term destitute cases increasingly becoming problematic for DIMA with little avenue to respond to complex care or repatriation issues arising.

Lack of appropriate bridging visa detention release options creating a range of difficulties for DIMA in quickly and effectively responding to complex cases outside of a political intervention process.

Pull factor concerns pertaining to the right to work in the PV stream can be addressed in a number of ways, including means testing eligibility to work based on financial hardship, as occurs with ASAS.
The paper outlines arguments for why it is in the interest of both the government, asylum seekers and the broader community to amend the bridging visa regime to ensure a uniform community-based reception policy is in place for all asylum seekers in the community, that is sufficiently flexible to respond to complex needs and changing circumstances, based on the recommendations below.

2. Recommendations
1. DIMA to establish a clear definition of an asylum seeker as a person that has lodged a protection visa application and is awaiting a decision on their refugee claim or Section 417 request

2. Introduce a separate bridging visa class for asylum seekers, distinct from other bridging visa categories.

3. Develop Reception Guidelines for Asylum Seekers in the Australian community, in line with UNHCR Reception guidelines.

4. Ensure a degree of self-sufficiency by extending the right to work to all asylum seekers, including removing the 45 day rule, and work rights remaining through to a Ministerial decision.

5. Expand the ASAS program, ensuring entitlements cover financial hardship, allow for casework assistance and continue until a Ministerial decision. 

6. Ensure healthcare for all asylum seekers for the duration of claims until approval or departure from Australia.

7. Ensure asylum seekers are entitled to volunteer and study while awaiting an outcome on their claim, until a Ministerial decision. 

8. Ensure clear guidelines are developed and implemented on reporting, revocation, the need to detain, bond requirements and the discretion to grant entitlements.

9. Ensure thorough client risk and needs assessments are the basis of decision-making for entitlements, intervention and compliance requirements.

10. Ensure clearly translated information on the requirements and conditions imposed on bridging visa holders are provided, in relation to entitlements, reporting and renewal or revocation of a visa.

11. Ensure a streamlined bridging visa renewal process is in place for asylum seeker cases where a final outcome has not been determined. 

12. Ensure Compliance has more options to extend bridging visas on various criteria, for example, multiple requests to the Minister where significant new information has emerged, or where departure arrangements may be halted for various reasons, such as medical treatment or travel document delays or complications.

13. Ensure a community-based voluntary repatriation assistance program is in place for destitute/vulnerable refused asylum seekers, which does not invoke the current 'assisted removal' detention based model.

14. Ensure an appropriate bridging visa option for people defined under regulation 2.20 as being eligible for release from detention, allowing for health and welfare assistance on release and expanding eligibility until a final immigration outcome.
15. Ensure Compliance has greater flexibility in granting bridging visas to persons who are or have become unlawful for reasons outside of their control, or where circumstances present where it is clearly undesirable or inappropriate for the person to be detained and where there are minimal flight risks.
3. Introduction

Hotham Mission welcomes DIMA’s Bridging Visa review, which aims to examine the existing Bridging Visa framework and making recommendations to achieve a regime that is simpler, provides greater clarity and consistency, yet has sufficient flexibility to respond to individual circumstances, including alternatives to immigration detention. We see the review as complementing some of the broader Palmer Inquiry changes occurring, such as the Case Management structure, Community Care Pilot and detention initiatives. We would hasten to add however, that the review should also be client-focused, look at issues of fairness, reasonableness, what is in Australia’s interests and including Australia’s obligations.

Thorough consultations are very important, because prior to the new case management system, the main contact DIMA had with Bridging Visa holders was in the context of Compliance status, processing and transaction issues, not the broader welfare and psychosocial issues that ultimately may affect immigration outcomes. A proper review cannot occur without the broader client issues being explored and how these impact on government and departmental objectives. Thus the input of agencies like Hotham Mission are crucial for the review to be able to thoroughly analyse the regime. 
Based on nine years of experience, this paper by Hotham Mission’s Asylum Seeker Project (ASP) aims to unpack the welfare impact of the existing bridging visa regime on people seeking Australia’s protection, and the various elements that we see as counterproductive to government objectives. While a range of non-citizens are affected by the Bridging Visa regime, this paper focuses primarily on individuals who have lodged a protection visa application while lawful in the community. The paper outlines arguments for why it is in the interest of both the government, asylum seeker and the broader community to amend the bridging visa regime to ensure a uniform community-based reception policy is in place for all asylum seekers in the community, in line with UNHCR reception guidelines.

4. Background to the Asylum Seeker Project (ASP)

Hotham Mission’s Asylum Seeker Project is the only specialist asylum seeker housing agency in Australia. The project runs a range of comprehensive services for asylum seekers, including supported accommodation, casework, financial relief, volunteer and support programs. The project has been recognised nationally and internationally for its high standard of community care programs for asylum seekers.

The project has since 1997 worked with more than 1000 people who are awaiting a decision on their protection visa application or humanitarian request under Section 417. The Project has developed an intake, assessment and casework structure based on the unique and exceptional welfare needs of the client grouping. A large percentage, around 40% of clients, are family groupings, including 14% single mother families, with almost 30% of clients being children under the age of 15.

Three primary welfare issues face this group:

1 Removal and/or denial of the right to work and Medicare, or the Asylum Seeker Assistance Scheme 

2 Change of circumstances (loss of income, pregnancy, medical conditions, country of origin or other issues)

3 Detention release community-care issues

Since late 2000, Hotham Mission has provided housing and casework to 74 asylum seekers released or transferred from an Immigration Detention Facility (IDF), working closely with the Minister’s Office and DIMA at a State and Central level. These asylum seekers fall into four main categories:


Those released for psychological or medical reasons


Those released as an Unaccompanied Minor (UAM)


Those detained for breaching their bridging visa requirements


Those released by a Federal Court order

More recently, Hotham Mission has assisted the Detention and Unauthorised Arrivals Unit’s work in developing residence determination arrangements for families in IDFs and has been involved in the development of a number of Palmer initiatives, including the Case Management and Community Care Pilot.

Hotham Mission has developed specialist skills in the housing and casework requirements of the asylum seeker and detainee population, particularly family groupings and those with physical and mental health concerns, all of which are relevant to the DIMA Bridging Visa Review.

5. Asylum seekers, Bridging Visas and Australia’s international obligations

5.1 Asylum seeker entitlements within the Bridging Visa regime
A bridging visa gives applicants the legal right to reside in the Australian community while they are being considered for another visa or making preparations to depart. While various groups of non-citizens are affected by the bridging visa regime, this paper focuses on those seeking refugee and non-refugee protection or humanitarian intervention under various international obligations to which Australia is a party.

Asylum seekers who have been immigration cleared and lodge a protection visa application are normally eligible for a bridging visa for one or more of the following reasons:

1 An application for a visa that can be granted in Australia has been made

2 An application for a visa that has not yet been formally determined

3 An application has been lodged in a court about their visa 

4 A request has been made to the Minister for the grant of a visa

DIMA currently has an inconsistent approach in terms of their reception, entitlements and processing of asylum seekers in detention and in the community. Asylum seekers on bridging visas may have no entitlements to any assistance or alternatively, may have a full range of entitlements linked to Centrelink. This includes:

Detention releasees:

1 BVE holders (0.50) with no right to work or Medicare

2 BVE holders (0.51) with no right to work or Medicare or any health or income support

3 BVE holders (0.51) with no right to work or Medicare but with healthcare through invoicing to DIMA

4 BVE holders (0.51) with no right to work or Medicare or healthcare but with DIMA funded income support

5 RPBV holders with access to Centrelink and associated services.

Community-based asylum seekers:

6 BVE holders with work rights and Medicare

7 BVE holders with ASAS and Medicare
8 BVE holders with ASAS but ineligible for Medicare

9 BVE holders ineligible for ASAS, work rights and Medicare.
Major discrepancies exist in Australia’s reception and processing of asylum seekers, including rights, entitlements and conditions imposed. These discrepancies relate to 1. The means and place of arrival, 2. When an asylum claim is lodged, 3. Where the claim lies within the determination process. Under current policy, an asylum seeker may be held for the duration of their claim in a detention facility, or in a community detention arrangement, or live in the community on a bridging visa. During this period, they may be eligible for essential government funded welfare support or they may be left destitute in the community with no right to an income or healthcare.

Australia’s reception conditions for asylum seekers are dictated primarily by two pieces of policy: 

1) The introduction of non-reviewable mandatory detention in 1992 of all unauthorized arrivals in Australia who are held until approved or removed 
2) The introduction of the Bridging Visa regime for ‘immigration cleared’ PV applicants and the subsequent removal of the right to income and healthcare in 1997/8 for asylum seekers in the community who had not lodged a claim within 45 days, or had approached the Minister under Section 417 of the Migration Act.
The rights and entitlements for asylum seekers depends on which bridging visa they hold and the particular stage of their case. If asylum seekers lodged their application within 45 days and have not appealed beyond the Refugee Review Tribunal, they are entitled to work and Medicare. If they have not had a first decision within 6 months and have not been rejected by the Refugee Review Tribunal, they may receive a federally funded Asylum Seeker Assistance Scheme payment through the Red Cross . However, many have no right to work, Medicare or any welfare payment. This includes all asylum seekers awaiting a humanitarian decision from the Immigration Minister and all asylum seekers released from detention on a Bridging Visa E, including those released on psychological or medical grounds. Asylum seekers cannot access government funded welfare agencies, such as Centrelink, Telephone Interpreter Services, Commonwealth funded settlement, housing support or Migrant Resource Centres. Asylum seekers with no relatives or friends to support them have no supports at all. They rely on the good will of church and community agencies for their housing, food and medical costs.

Particular concern exists regarding the use of the Bridging Visa E category for asylum seekers, which denies the right to work, Medicare or other welfare assistance. Asylum seekers who legitimately miss the 45 day rule or who approach the Minister for non-refugee protection or humanitarian needs are placed on this visa. In addition, under the current system of mandatory detention, the only avenue for release pending a substantive decision is the issuance of a Bridging Visa E under regulation 2.20 of the Migration Act.
 This is both discretionary and only possible prior to an RRT decision. The criteria include:

1) Minors with adequate community care

2) Special Needs: Medical/Psychological, Torture grounds

3) Persons over 75

4) Spouse is an Australian citizen

5) No primary decision within 6 months.

The current Bridging Visa E category is completely inappropriate for people seeking Australia’s protection, particularly vulnerable individuals with serious health or other concerns, as outlined later in the paper.

5.2 Defining an asylum seeker in the context of Australia’s obligations

Asylum seekers are distinct from other migrant and non-citizen groups in Australia, such as individuals in immigration streams or unlawful non-citizens, due to the fact they are seeking Australia’s protection under various international treaties. 

In the first instance, the seeking of asylum in Australia is interpreted in the context of obligations under the Refugee Convention of 1951 and Protocol of 1967. The administrative evaluation of these claims are within the primary DIMA and secondary Refugee Review Tribunal decision-making processes, with limited access to judicial review. The definition of protection within the Refugee Convention is specific to certain contexts of persecution and human rights violation. It is not an exhaustive interpretation of protection needs. For example it does not include the following people: 

1 stateless persons

2 those coming from a country enveloped in civil war;

3 those who have been subject to gross violations of their human rights for non-Convention reasons

4 persons who would face torture on return to their country

5 persons who come from a country where the rule of law and order no longer applies.

In this regard, Australia is a signatory to a number of other International Human Rights instruments which have relevance for people seeking protection in Australia. In terms of a non-refoulement responsibility under our obligations, these are under:
1 The Statelessness Conventions which require States to provide assistance and protection (including the grant of nationality) to persons who are not considered as a national by any other State
2 The Convention Against Torture which obliges a State (in Article 3.1) not to return a person to a country where there are substantial grounds for believing that he or she will be subjected to torture, taking into account the existence in the State concerned of a pattern of gross, flagrant or mass violations of human rights.
In addition, the International Covenant on Civil and Political Rights imposes an obligation on States not to return a person who, as a foreseeable consequence of their removal or deportation would face a real risk of violation of his/her rights under Article 6 (right to life)
 or Article 7 (freedom from torture and cruel, inhumane of degrading treatment or punishment). The Convention on the Rights of the Child also outlines considerations for vulnerable children in need of humanitarian intervention or protection.

Unlike the European Union and Canada, Australia does not have a complementary protection system to determine non-refugee protection claims. Instead, we use a discretionary, non-compellable request mechanism under Section 417 of the Migration Act after a refugee claim has been determined.

Based on these clear definitions of Australia’s non-refoulement obligations and the PV/417 structure developed in Australia, it is correct to define an asylum seeker as a person that has lodged a protection visa application and is awaiting a decision on their refugee claim or Section 417 request where obligations are invoked. This distinction of who is an asylum seeker is important, as DIMA have previously justified the denial of the right to income and healthcare at the S417 stage claiming these persons are ‘failed claimants’, having been found not to be a refugee and thus are not owed further obligations. Hotham Mission strongly disagrees with this reasoning, based on the legitimate process under Section 417 of the Migration Act for a person to approach the Minister under the various Conventions and Covenants to which we are a party, including: 

1     The Convention relating to the Status of Stateless Persons (1954);

2     The Convention on the Reduction of Statelessness (1961);

5 The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1984);

6 The International Covenant on Civil and Political Rights (1966);

7 The International Covenant on Economic, Social and Cultural Rights (1966); 

8 The International Convention on the Elimination of All Forms of Racial Discrimination (1965);

9 The Convention on the Elimination of all Forms of Discrimination Against Women (1979);

10 The Convention on the Rights of the Child (1989).

With asylum seekers currently on the same visa class as categories of people awaiting removal or who would normally be detained, particularly those on Bridging Visa E, various problems emerge at the Compliance level, as defined later, as well as misconceptions emerging within the Department about this group. Hotham Mission thus proposes that DIMA introduce a new bridging visa class that is specifically used for the purpose of asylum seekers, and thus distinct from other non PV Bridging Visa holders. This visa class could be separated into three clear stages of the determination process: 

1) DIMA/RRT/Judicial Phase 

2) Ministerial S417 

3) Refused/Preparing for Departure. 

We argue in further detail in the Compliance section, the reasoning behind the need to create a separate bridging visa class.

Recommendation 1.

	DIMA establish a clear definition of an asylum seeker as a person that has lodged a protection visa application and is awaiting a decision on their refugee claim or Section 417 request.


Recommendation 2. 

	DIMA introduce a separate bridging visa class for asylum seekers, distinct from other bridging visa categories.


5.3 The reception needs and obligations to asylum seekers in the community
The concept of reception:

While the concept of settlement is clearly defined and understood in Australia in relation to the integration and support needs of newly arrived and existing migrant and refugee communities, the concept of ‘reception’ remains little understood. Reception is defined as “the starting moment a person enters a country and presents his/her claims for asylum to a national authority, lasting through the period during which the application and any appeals are examined until the person either receives a more permanent residence permit, or is expelled, repatriated voluntarily or resettled into a third country”.
 Reception should thus be viewed in the Australian context as including both the Protection Visa determination process and the request on humanitarian and non-refugee protection grounds to the Immigration Minister under Section 417 of the Migration Act. The outcome for an asylum seeker may be settlement or return, however, the process they are undergoing is reception. There are legal and administrative elements of the reception and determination process. However, this paper shall focus on the welfare component of reception, namely the entitlements and conditions allocated to people seeking asylum in the Australian community.

Rationale for appropriate reception:

The reason reception conditions are an important consideration for nation states is due to the number of inherent vulnerabilities exhibited by asylum seekers. This includes the likelihood of multiple stressors, including past trauma in home country or during flight, family separation, anxiety, fear and uncertainty about the present and future. Particular concern is noted for female, minor and elderly asylum seekers, survivors of torture, and those with health conditions. Further, welfare needs of asylum seekers are defined in the Welfare section. Because of these vulnerabilities, as well as the fact that asylum seekers may be found to be refugees, certain minimum standards of care should be adhered to. Various international covenants and UNHCR guidelines stand as a clear indicator of appropriate care response as well as conditions to be imposed upon asylum seekers. 

Reception obligations for asylum seekers:

In the first instance, determining who is a genuine refugee within the asylum process of Refugee Convention signatory countries, is a process of identifying and formalising the status of persons subject to human rights abuses in their country of origin under Article 1 of the Convention. The determination process does not ‘make’ someone a refugee but rather makes a formal declaration that they ‘are’ a refugee. A nation state has no capacity to determine which refugee claimants have authentic claims until the conclusion of the formal determination process. Therefore, the rights owed to refugees under the Convention should be clearly allocated to claimants until found not to be refugees. This is in essence the spirit in which the Convention was written. We raise this issue with particular reference to the 45 day rule’s disregard for those who may in fact be found to be refugees, discussed in more detail later.

However, the UNHCR states clearly that an “asylum seeker for the purpose of these recommended reception standards, applies to any person whose claim to international protection is being individually considered under either the 1951 Convention and the 1967 Protocol, or any arrangement for complementary forms of protection’
. In this regard, a number of UNHCR guidelines exist which clearly state reception obligations for asylum seekers and which stand as a clear indicator of appropriate care response as well as conditions to be imposed upon asylum seekers, which are highly relevant to the DIMA Bridging Visa Review
.
The provision of minimum entitlements to work, health care and welfare support for asylum seekers are embedded in Australia’s international obligations but are arguably also in Australia’s interests as argued in a later section. The International Covenant on Economic, Social and Cultural Rights highlights appropriate and suitable healthcare, housing, and income support, which do not exclude asylum seekers. In the Australian context, these rights would, for the entire duration of reception, allow:

1 A degree of self-sufficiency for individuals to be able to work 

2 Access to healthcare and the Pharmaceutical Benefits Scheme 

3 Access to income support (ASAS) and casework assistance for vulnerable asylum seekers.

These rights are also vital to ensure children have access to essential health services and income support for the duration of their claim as required in accordance with the Convention on the Rights of the Child (CROC). CROC is very clear on special provisions being made for asylum seeker children: 
"States Parties shall take appropriate measures to ensure that a child who is seeking refugee status or who is considered a refugee in accordance with applicable international or domestic law and procedures shall, whether unaccompanied or accompanied by his or her parents or by any other person, receive appropriate protection and humanitarian assistance in the enjoyment of applicable rights set forth in the present Convention and in other international human rights or humanitarian instruments to which the said States are Parties." CROC article 22(1)

In this regard, the recommendations of the Senate Select Committee on Ministerial Discretion in Migration Matters stated:

‘The Committee recommends that all applicants for the exercise of ministerial discretion should be eligible for visas that attract work rights, up to the time of outcome of their first application. Children who are seeking asylum should have access to social security and health care throughout the processing of any applications for ministerial discretion and all asylum seekers should have access to health care at least until the outcome of a first application for ministerial discretion. (Recommendation 10, paragraph 5.44
) 

Furthermore, Australia in 2002, endorsed the UNCHR ExCom conclusions which stated, "reception arrangements can be mutually beneficial where they are premised on the understanding that many asylum-seekers can attain a certain degree of self-reliance, if provided with the requisite opportunities" (recommendation vii). The conclusion also states that “asylum-seekers should have access to the appropriate governmental and non-governmental entities when they require assistance so that their basic support needs, including food, clothing, accommodation, and medical care, can be met.” (recommendation ii)

Australia is clearly not meeting these basic support needs for many asylum seekers in the community. The 45 day rule and the denial of entitlements for asylum seekers released from detention on Bridging Visa E and those approaching the Minister under Section 417, clearly stands in breach of Australia’s obligations to people seeking our protection. While the Commonwealth has developed clear standards of care for asylum seekers and others in immigration detention facilities
, no such minimum standards exist for Australia’s duty of care for asylum seekers in the community. This differs from other signatories of the Refugee Convention, such as the European Union, which has clear reception guidelines to which they agree to adhere as part of the harmonisation process
. In response to this gap, Hotham Mission developed in 2004 guidelines relevant to the Australia context entitled, ‘Minimum Standards of Care for Asylum Seekers in the Community’. 

Hotham Mission urges the Australian Government, as part of the Bridging Visa Review process, to develop Reception Guidelines for Asylum Seekers in the Australian Community, which are clearly in line with our international obligations and based on UNHCR guidelines.

Recommendation 3.

	DIMA develop Reception Guidelines for Asylum Seekers in the Australian Community, in line with UNHCR Reception guidelines.


6. Research Methodology

Given the need to gain further quantative data on asylum seeker population characteristics and both quantative and qualitative data on these issues, Hotham Mission has undertaken research of issues relating to 554 asylum seekers the Project has worked with over two periods. From February 2001 to February 2003, then from March 2003 until March 2006. The research looks at 2 major areas, welfare issues and immigration outcomes for asylum seekers on Bridging Visa E.

Design:

As there are few statistics that describe the population of asylum seekers living in the community on Bridging Visa E, a questionnaire was chosen as the best means by which to gather some of this data. Each asylum seeker was interviewed with a range of questions pertaining to their general welfare. However, as there is much diversity among asylum seekers who live in the community and, as many asylum seeker’s experiences mirror the complexity of the asylum seeking process, case studies were also chosen as a means by which to convey some of the lived experiences and difficulties related to survival on Bridging Visa E. Therefore the research was exploratory and involved both quantitative and qualitative

research techniques.

Sample:

The sample was composed of asylum seekers with whom the Asylum Seeker Project has worked from February 2001 - February 2003, and from March 2003 until March 2006. As many of the participants were from groupings such as families, siblings or couples, these groupings were defined as ‘cases’. Therefore each participant was representative of a‘case’ with which the project has worked. This method of sampling was chosen because the Project generally works with familial groups in order to secure housing and welfare and was considered a feasible method due to the time, language and other restraints of Project workers and participants. A separate analysis of gender and age was conducted which included members within each case. This was performed in order to gain statistics regarding the gender and age characteristics of those involved with the ASP. Hence the total number of people with whom the ASP worked and whose details were included in the research within the 5 year study period totals 554 individuals.

Data collection:

The data collection methods focused on collecting the population’s characteristics via a detailed questionnaire. Participants completed the questions with a worker from the ASP or information was sourced from the intake assessment questionnaire. Particular questions and issues (i.e. difficulties with migration agents, discussion regarding debts) were potentially more exploratory and complex and therefore if complex answers arose out of such questions, these were explored by workers. Some of the responses were later developed into specific case studies. Data collection therefore combined participant questionnaires with the gathering of more detailed experiential and/or anecdotal knowledge. Information from duty assessments and case notes was used for asylum seekers who have already left the country.

Data analysis:

All questionnaires were gathered and responses systematically entered into a data matrix. Data was then subjected to descriptive analysis. Case studies were developed where more in depth responses were indicated on the questionnaires.

Limitations:

Limitations of the research design include the way in which questions could have been interpreted differently by respondents. While many of the questions requested information pertaining to population characteristics, others, such as those pertaining to housing history and health status, may have resulted in the need for several answers, were subjective in nature, and could have been interpreted differently depending on the cultural and linguistic background of participants in addition to a subjective interpretation of events. By ensuring that workers completed questionnaires with participants and rechecking information with workers, some of the limitations relating to differing interpretations and lack of understanding of questions were hopefully addressed.

Questions regarding housing also indicated the way in which workers and participants held differing definitions of homelessness, housed and insecure housing. In order to counteract inconsistencies in responses, particular definitions relating to housing and destitution were adopted.

Definitions:

Destitution - an extreme state of poverty, in which a person is almost completely lacking in resources or means of support, including homeless, unemployed, hungry.
 
Homeless - The Department of Family and Community Service’s Supported Accommodation Assistance Program Act 1994 defines a person as homeless if, he or she has inadequate access to safe and secure housing.

Mental health illness- a condition affecting a persons emotional and psychological well-being requiring treatment.

Child at risk- Child maltreatment, defined as ‘an act of omission which endangers a child/young persons physical or emotional health or development’.

Welfare issue - Issues pertaining to an asylum seeker’s general well-being; such as housing, health, income, education, recreation and social support. 

Immigration outcomes – Refugee and humanitarian issues are generally viewed, not in immigration terms, but in a context of international obligations under various conventions and covenants. However this research defines the final decisions pertaining to protection visa and 417 applicants, i.e, refusal and return, or approval and TPV/PV, as an immigration outcome.

7. Hotham Mission Bridging Visa Client Demographics

The following section outlines the client demographics of the research group, all of whom had sought asylum in Australia and were awaiting a final outcome on a protection visa application or humanitarian intervention. The total client grouping surveyed is 269 cases making up 554 individuals.

Gender 

	Male
	319
	57.58%

	Female
	235
	42.42%

	Total:
	554 clients
	100.00%


 Age 

	0-15 years
	152
	27.44%

	16-25 years
	88
	15.88%

	26-65 years
	310
	55.96%

	66+ years
	4
	0.72%

	Total:
	554 clients
	100.00%


Family Status 

	Single
	117
	43.49%

	Single with immediate family overseas
	25
	9.29%

	Single Mother
	38
	14.13%

	Single Father
	6
	2.23%

	Couple
	17
	6.32%

	Two Parent families
	63
	23.42%

	Siblings
	2
	0.74%

	Unaccompanied child
	1
	0.37%

	Total:
	269 cases
	100.00%

	Total Number of Families
	107 cases
	39.78%


Visa Status on Arrival 

	Tourist/Visitor
	161
	62.16%

	Student
	46
	17.76%

	Business
	17
	6.56%

	Other (including unknown)
	31
	13.51%

	Total: 
	259 (10 cases boat arrivals) 
	100.00%


Time Spent in Detention 

	
	Number of cases
	% of total

	Less than 3 months
	30
	42.25%

	3 – 6 months
	11
	15.49%

	6 – 12 months
	9
	12.67%

	More than 12 months
	19
	26.76%

	Other (Including not known)
	2
	2.81%

	Total Detained: 
	71 cases
	26.39%


Current place in determination process 

	DIMA – Primary
	0
	0.00%

	RRT
	27
	13.37%

	Federal Court
	61
	30.2%

	High Court/Class Action
	24
	11.88%

	Magistrates Court
	6
	2.97%

	Minister – 1st request
	57
	28.21%

	Minister – multiple request
	21
	10.4%

	Refused- awaiting departure
	5
	2.48%

	Immigration Outcome
	68
	25.28% of total case load

	Still in determination process
	202 cases
	75.09% of total case load

	Total: 
	269 cases
	100.00%


Time since lodging protection visa application 

	Under 12 months
	22
	8.18%

	1-6 years
	154
	57.25%

	6 years plus
	81
	30.11%

	Not answered/do not know
	12
	4.46%

	Total
	269 cases
	100.00%


Country of Origin 

	Country of Origin (first 20)
	Number of cases
	Percentage

	1. Sri Lanka
	81
	30.11%

	2. India
	16
	5.95%

	3. Turkey (Kurdish)
	12
	4.45%

	4. Albania
	11
	4.09%

	5. Russia
	11
	4.09%

	6. Pakistan
	9
	3.35%

	7. Ethiopia
	9
	3.35%

	8. Iran
	8
	2.97%

	9. Egypt 
	7
	2.60%

	10. Former Yugoslavia (inc.Kosovo, Bosnia & Serbia)
	7
	2.60%

	11. China
	6
	2.23%

	12. Afghanistan
	6
	2.23%

	13. Burma (Myanmar)
	6
	2.23%

	14. Eritrea
	5
	1.86%

	15. Palestine
	5
	1.86%

	16. Lebanon
	4
	1.49%

	17. Congo
	3
	1.12%

	18. TRNC (Turkish Republic of Northern Cyprus) (Kurdish)
	3
	1.12%

	19. Angola
	3
	1.12%

	20. Bangladesh
	3
	1.12%

	Other
	54
	20.07%

	Total:
	269 cases
	100.00%


8. Key Issues of Concern:

The Bridging Visa regime has caused a range of serious concerns both in relation to its impact on people seeking Australia’s protection, as well as elements of the regime which are counterproductive to government objectives and the public interest. The following section outlines the specific welfare ramifications for asylum seekers, as well as the legal, departmental and public issues arising from the regime.

8.1. Welfare issues 

This section explores welfare issues pertaining to an asylum seeker’s general well-being and the impact of the bridging visa regime; divided into the categories of income, health, children, family, education and volunteer issues. 

This paper takes into account a range of particularly vulnerable asylum seeker client groupings requiring specific welfare responses, including:

	Health related
	 Gender and age related
	Welfare/Process issues

	
Physical health


Intellectual/physical disability


Mental health


Suicide/self harm threat


Survivors of torture or trauma


Pregnant women

BVE 0.51
	
Children at risk


Unaccompanied minors


Minors in detention


Australian children


Women at risk


Women in detention


Single mothers


Aged persons


	
Destitute/Homeless 


Long term homelessness

Families


Illiterate


Newly arrived

Removal/other detention cases

Approved 417s Centrelink Ineligible


Asylum seekers presented to the project due to three main welfare issues arising:
1. Removal and/or denial of the right to work and Medicare or Asylum Seeker Assistance Scheme 

2. Change of circumstances (loss of income, pregnancy, medical conditions, country of origin or other issues)
5 Detention release community-care issues
Major presenting needs on presentation at Hotham Mission (multiple responses) 

	Presentation Need
	Number of cases
	Percentage of total

	Financial Assistance
	252
	93.68% 

	Homeless
	167
	62.08%

	Material Aid
	83
	30.86%

	Isolation and Support Issues
	71
	26.39%

	Medical
	59
	21.93%

	Mental Health
	55
	20.45%

	Legal
	47
	17.47%

	Child concerns
	24
	8.92%

	Education
	17
	6.32%

	Service refused by other agency
	2
	0.74%

	Other
	8
	2.97%


8.1.1. Income Issues for Asylum Seekers on BVE

The primary sources of income for asylum seekers are income through employment and income support through the Asylum Seeker Assistance Scheme(ASAS). Financial assistance may also be sourced through relatives, friends or welfare agencies, but this does not constitute income.

Work History/Income/Financial Assistance (multiple responses) 

	No work rights (now)
	208
	90.34%

	Have had work rights
	159
	59.11%

	Have worked in Australia
	119
	44.61%

	Received ASAS
	78
	29.00%

	Family/friends/relatives
	27
	10.04%

	Other agency
	7
	2.60%

	Other
	9
	3.35%


45-day rule affected asylum seekers 

	
	Number of cases
	% of total

	Failed to lodge in 45 days
	105 cases
	39.03% total caseload

	45 day affected who received ASAS
	27 cases
	25.71% total who failed to lodge

	45 day affected found to be refugees
	9 cases
	8.57% total who failed to lodge

	45 day affected with Ministerial intervention
	7 cases
	6.67% total who failed to lodge

	Total 45 day rule affected with final outcomes
	49 cases
	46.66%

	Total 45 day rule affected with final decision approved
	16 cases
	32.65%


Prior to presentation:

Almost 60% of all interviewed asylum seekers have previously had work rights, with 45% having been previously employed. Thus over 40% of all asylum seekers interviewed have never had the right to work or Medicare in Australia and 55.39% have never worked in Australia. 

At presentation:
39% of clients were denied the right to work due to failing to lodge within 45 days, with only 25.71% having received ASAS. Thus 29% of asylum seekers surveyed had never had the right to work, Medicare or ASAS while in Australia, thus no form of income or healthcare for the duration of their asylum claim in Australia.

Just over 90% of all interviewed asylum seekers currently have no right to work or ASAS, with only 16% having family or another source of financial assistance. Asylum seekers with no income face further financial pressures. 36% claimed to be in debt and more than 20% are required to report to DIMA Compliance. Over 50% of this group must report once or more a week.

A number of asylum seekers claimed to have not been told by DIMA that they could access the ASAS program, despite their being eligible. Most had no family in Australia to support them, while others presented after a family breakdown had occurred. Many asylum seekers feared having contact with their ethnic community due to the sensitivity of their asylum claims. Many did not speak English, were fearful of facing destitution in a foreign country.

Welfare Impact:

Lack of income raises immediate concerns for asylum seekers; homelessness, health, nutrition, isolation and depression. Many asylum seekers presented in a chronic state of poverty and uncertain of what services are available to them and were often unable to access those services. 

The primary presentation needs in most cases were a direct result of loss of income and the need for emergency relief and financial support for housing, food and medical issues. 94% of clients presented in urgent need of emergency relief, 62% presented as homeless with no access to secure housing and no funds to source housing and 22% of clients presented in need of medical attention. The impact of a lack of income is exacerbated given that over 30% of clients had been awaiting a final outcome on their case for 6 years or more.

Asylum seekers are required to access welfare agencies in order to survive, which rarely provides more than basic food items. However various hindrances exist for asylum seekers to access these services. Many claimed to have been turned away from mainstream welfare agencies, as they do not hold healthcare cards, or with agencies assuming they must be accessing Centrelink or have family in Australia to support them. Single mother families, which total more than 14% of the total asylum seeker population, are often unable to access food banks and local welfare agencies. This is often due to transport and isolation issues and the inability to carry food items together with small children. Many mothers stated they have at times been unable to access sufficient food, medicine and clothing for their children, including staples like milk and bread. This is particularly so on weekends or holidays when foodbanks are closed or when the small allowance they have runs out. The statistics raise a particular concern for almost 30% of children under the age of 15 with no source of income or services.

Case Study 1

There are a number of single mothers who have no form of income. One mother from South Asia arrived in 2001 with her three children. Having no income in the first few months, she used her remaining funds before being exempted for ASAS payments. Since her RRT refusal more than 1 year ago and with her case being in the Federal Court, she lost her entitlement to ASAS. With no income she could not afford to pay for food or rent forcing her and her three children into homelessness and severe poverty.
The 45 day rule:

Since 1 July, 1997, all asylum seekers who have not applied for a Protection Visa within 45 days of arrival in Australia are refused the right to work and therefore Medicare. Vulnerable persons who legitimately miss the deadline are denied work rights and Medicare for years while they await a decision. The Hotham Mission Asylum Seeker Project research found that just over 39% of clients were affected by the 45 day rule, with the following reasons given for failing to lodge within the given period:

o
Misinformation from well-meaning family or community members; insufficient information or inability to access representation

o
Migration agent failed to lodge on time

o
Circumstances changed in home country while in Australia 

o
Lack of English or understanding of the legal or immigration process

o
Health issue affecting ability to lodge

Case study 2

Ismael, a single male asylum seeker from the Middle East approached a Migration Agent within 2 weeks of arrival in Australia. The agent failed to lodge his protection application within 45 days, leaving Ismael without work rights, income support or access to Medicare for 4 years while his protection claim was in process. Ismael was not eligible for ASAS as homelessness and destitution is not sufficient for eligibility. Ismael faced constant homelessness and presented to Hotham Mission ASP in a terrible state regarding his mental health and nutrition, affecting his ability to cope, plan and respond to potential immigration outcomes for his case.
Policy rationale:

Hotham Mission have been informed that the reasoning for the 45 day rule is to ensure legitimacy of applications and not giving rights to people abusing the PV process in order to work. Our concern however is that ‘45 days’ is an arbitrary time frame that has no bearing on assessing whether a case is meritorious or not, and does not take into account the legitimate reasons people fail to lodge within this period. In fact, almost 33%, or one third of all 45 day rule affected cases with final outcomes were found to be refugees or have humanitarian grounds to remain in Australia. Hotham Mission would argue there are other ways for the Department to address concerns about possible abuse of the right to work mechanism, outlined in the ‘Addressing counterproductive elements of the BV regime’ section.

Case study 3
An ambassador from the Middle East and his family were holidaying in Australia when he was forced to seek asylum due to risks to his life if returned. Missing the 45 day rule and having all his assets frozen, the father presented homeless and destitute to Hotham Mission. The family were later found to be refugees.

Loss at Ministerial Stage:

The loss of the right to work, Medicare and ASAS has a devastating impact on the welfare of many vulnerable people whose case is before the Minister. This includes children, torture cases, the elderly and individuals with conditions such as cancer, and who are denied all rights and entitlements. Of particular concern is the time delay for the Minister to make a decision in cases, as well as the lack of an efficient prioritisation mechanism within the Ministerial Intervention Unit.

As stated earlier, Hotham Mission believes people approaching the Minister under Section 417 are asylum seekers within a lawful process to which we have reception obligations. They should not be deemed ‘failed claimants’ or denied entitlements on the basis of seeking humanitarian intervention. The loss of income at the final stages impacts on the welfare of clients, but also on immigration outcomes, as highlighted in the ‘Compliance’ section.

Recommendation 4:
	Ensure a degree of self-sufficiency by extending the right to work to all asylum seekers, including removing the 45 day rule and work rights remaining through to a Ministerial decision.


Impact of the 90 day processing rule:

The introduction of the government’s new 90 day processing time for new asylum claims in the middle of 2005 has directly impacted on the number of new clients approaching Hotham Mission. In the first half of the year, the number of new referrals remained fairly constant, with approximately two new referrals being accepted each month until August. However, from September onwards, the numbers of referrals increased dramatically, with between seven and twelve new referrals per month accepted into the program in October, November and December. Almost half of the new referrals in October – December were for families requiring housing and financial assistance. 

While the 90 day rule is advantageous to asylum seekers in detention centres, Hotham Mission is greatly concerned that asylum seekers who seek protection in the community are being quickly pushed through the system often losing their entitlements to work or the Asylum Seeker Assistance Scheme within 3 to 6 months of arrival in Australia while awaiting an outcome in the courts or at the Minister. The 90 day rule in effect nullifies the ASAS 6 month waiting period. This has placed a lot of pressure on the project and left asylum seekers who are not familiar with Australia with no entitlements, distraught and anxious.
Asylum Seeker Assistance Scheme issues:

The Asylum Seeker Assistance Scheme is a very important government program that has assisted many vulnerable asylum seekers. The program however is unfortunately far too limited in its capacity to assist asylum seekers to the extent needed and excludes many vulnerable asylum seekers.

ASAS eligibility (2006 specific)

	
	Number of cases
	% of total

	Have been eligible for ASAS
	48
	30.38% of total caseload

	ASAS lost one year ago
	15
	31.25% of total eligible

	ASAS lost more than one year ago
	9
	18.75% of total eligible

	ASAS lost more than three years ago
	11
	22.92% of total eligible 

	ASAS lost - time unknown (or still eligible)
	13
	27.08% of total eligible


The primary gaps in the ASAS program relate to:

· The initial claim period, with delays for asylum seekers to be eligible under the ‘Exemption Criteria’ and the 6 month waiting list for standard eligibility now nullified due to the 90 day rule

· Serious gaps in the ‘Exemption Criteria’, with financial hardship not being a sufficient basis for eligibility. Homelessness is not considered a criteria for eligibility. Health and torture issues are only gauged on impact on ability to work, not on need for health treatment, of particular concern for 45 day rule affected asylum seekers with chronic health issues, such as diabetes and asthma

· Access to the program being restricted to the primary and secondary review stages

· No allocation of funding for the associated casework support needs of clients on the program

· Asylum seekers not being informed by DIMA about the program when they lodge a protection visa application.

· Inadequate guidelines and procedures for access to ‘special payments’, particularly with serious health or other needs not being automatically considered when approaching the Minister, but requiring considerable advocacy

· Particularly vulnerable detention release cases, such as those on a BVE 0.51 being excluded from the program.

Case study 4

A single woman from Burma approached Hotham Mission. She was homeless and 4 months pregnant and in a worrying mental state. We advised her to approach the Red Cross and apply for ASAS. Her application for ASAS was refused as she did not have sufficient health issues and she was told to reapply after the baby was born. This left her without access to appropriate prenatal care for herself and unborn baby.

Case study 5

A woman from Eastern Europe suffered from cancer and received treatment while eligible for ASAS. While she still required a further 6 months treatment she became ineligible for ASAS after a negative RRT decision and was no longer able to gain appointments without a Medicare card or the capacity for payment.

Recommendation 5.
	Expand the ASAS program, ensuring entitlements cover financial hardship, allow for casework assistance and continue until a Ministerial decision


8.1.2 
Health
	No Medicare (currently)
	208
	90.34%


Health issues since being on a BVE

	
	Number of cases
	% of total

	General Medical
	154
	57.25%

	Mental Health (Includes threat to self harm/suicide)
	78
	29%

	Specialist Medical
	61
	22.68%

	Dental
	48
	17.84%

	Pregnancy
	23
	12.9%

	Emergency (Ambulance)
	16
	5.95%

	Number of people who have reported any health issue since BV E
	177 cases
	65.8%

	Refusal of health related services 
	31 cases
	17.51% (% of total health affected)


Hotham Mission works with a number of medical cases involving disability, cancer and chronic conditions such as diabetes, heart problems, eye conditions, and chronic ongoing viral infections, as well as individuals being treated for various mental health conditions. This is of particular concern given that over 90% of all asylum seekers interviewed are not entitled to Medicare, with 66% of asylum seekers requiring medical attention since being placed on a Bridging Visa E. 22% of asylum seekers presented to the project with health issues requiring treatment.

The major areas of concern were the following:

· The level of refused treatment

· Asylum seekers not completing required medical treatment

· Asylum Seekers not seeking medical attention

· Pharmaceutical issues

· Pregnant women

· Torture and trauma survivors

· Mental health issues

· Public Health issues

Refused treatment:

17.5 % of asylum seekers claimed to have been refused medical treatment since being on a BVE. Refused treatment included those turned away after presenting to medical centres or hospitals and those unable to get appointments due to no Medicare card or lack of funds. 

Three reasons were given for refusal of medical treatment:

· Not having a Medicare card

· Not having sufficient funds to pay for services

· Not having sufficient identification

Case study 6

A single mother and her 2 young children from the Horn of Africa arrived in Australia three years ago were detained and subsequently released for psychological reasons. Being released on a Bridging Visa E, the family did not have any right to Medicare, a source of extreme anxiety and concern for the mother, particularly as her youngest son, 2, was prone to viral infections. Despite the project undertaking to assist the mother for any medical issues, one Sunday night, her son was extremely unwell and with a high fever. She quickly presented to the local medical centre but was turned away because she did not have a Medicare card.

Not completing required treatment:

Another issue of concern was the number of asylum seekers not completing their required

treatment. This was primarily the case for asylum seekers who had begun treatment but who lost the right to work or ASAS and could not afford to pay for the cost of treatment. This included asylum seekers asked to pay outstanding bills or to advance for further treatment and also those who had became ineligible during treatment.

Case study 7

One single mother from South America was hospitalised after having a heart attack. After

being presented with a large hospital bill to pay on her second day in hospital, she discharged herself assuming she could no longer stay at the hospital as she had no funds.

In other cases, individuals with HIV, cancer and terminal illnesses have had their ASAS and General Health Scheme access halted on a refusal from the RRT, putting their health and lives at risk.
Asylum seekers not seeking medical attention:

An observation in the research was that community based asylum seekers tended not to seek medical services, despite requiring assistance. A number of community based asylum seekers presented with serious untreated health issues, such as diabetes, high blood pressure, heart conditions and asthma. Hotham Mission is aware of one Indian male asylum seeker who was in Australia for 9 years, who died following complications due to untreated multiple heart conditions. 

Not seeking medical attention is due in part to isolation, lack of entitlements and financial considerations. Other reasons for not seeking out treatment included not knowing or understanding the health services that are available and assuming they had no right to any medical assistance in Australia. Others had been previously refused treatment and felt hesitant or unable to seek out assistance again. It was also noted that, increasingly, referrals to Hotham Mission come from medical practitioners, hospital social workers and mental health services who have come into contact with the asylum seeker when their condition has become severe and required urgent intervention. 

Case study 8

An elderly man from Eastern Europe was found by Compliance staff to be unlawful and in ill-health. The man had lodged a protection visa application some years ago, however he had been found not to have refugee related protection needs. The man suffered from complicated physical health concerns, including a major heart condition. Without Medicare, the man has not received the heart surgery he requires and as such he is at high risk of further heart complications. A previous health assessment found that the man was unfit to travel. DIMA arranged an assessment to be carried out by Health Services Australia (H.S.A) to confirm this, and requested the man to attend. The man consented to the assessment, however was unable to meet the fee of $232 requested, and thus did not attend.

The man was not followed up for two years, and continued to live in the community without Medicare until DIMA became concerned that he was not receiving adequate support from his son (an Australian resident) and was at risk of homelessness. He was referred to Hotham Mission by DIMA compliance, and found to be extremely isolated, confused regarding his status, physically ill and malnourished. It was later discovered that he had been begging on the street to survive.

Case study 9

An Iranian family seeking protection living in the Southeast of Melbourne with two children aged 10 and 5 experienced difficulty accessing health care for the children. The 5 year old boy became extremely ill with a high fever late one night and was taken to hospital by his parents. When they got to emergency however, they were told due to them not having Medicare benefits, they were to pay $150 up front before a doctor could see them. Without income, the family could not afford to pay this, and the boy was turned away without treatment.

Soon after this, the 11 year old daughter badly burnt her leg. The parents decided not to take her to emergency because they did not have the money they would require. Instead they put toothpaste on the burn and wrapped her leg up with a bandage. The next day they took the daughter to see their local GP who was horrified by the state of her leg and had to slowly peel the bandage off to be able to treat it properly. This was incredibly painful and at risk of infection.

Pharmaceutical issues:

Another issue for asylum seekers was access to pharmaceuticals. As ineligible asylum seekers do not have a Medicare card or a Health Care card they are not entitled to the Pharmaceuticals Benefits Scheme (PBS). This means ineligible asylum seekers must pay full price for medicines. This is of particular concern to asylum seekers released from detention, who had a higher level of pharmaceutical use than other asylum seekers, but also for asylum seekers who required expensive medicine.

Case study 10

One father came from South Asia to Australia in 1997 with his wife and 2 year old son. He worked for 5 years in the hospitality industry while his protection visa application was being processed. When the RRT refused his claim for refugee status, he lost his work rights and Medicare while awaiting a decision from the Minister. Soon after this, his son fell violently ill and was taken to the hospital immediately. At one stage the doctors believed that the son was suffering from cancer, later he was diagnosed with a deadly but treatable virus. He slowly became well enough to go home, however required constant check ups and appropriate medications. After his son was discharged, the father stopped at the chemist to pick up the medications, only to have the pharmacist ask for the highest price due to the family not being eligible for PBS and not having a Medicare Card or a Health Care Card. The father pleaded with this person, offering the only money he had, $16.40. The pharmacist refused and only part of the prescription was purchased at that time. The father, sick with worry for his son’s wellbeing, was not able to purchase all of the medicine that was needed to improve his son's health.
Pregnant Mothers:

Hotham Mission has since 2001 worked with 23 pregnant asylum seeker women on Bridging Visa E with no Medicare entitlement. 7 of these women did not seek medical assistance until after the third trimester. Of particular concern to this group are nutritional issues and access to health care. Hotham Mission has worked with newborn and toddler asylum seeker children with conditions normally only found in the third world, such as scurvy, rickets and malnutrition.

Case study 11

A young woman pregnant with her first child whilst at the RRT approached the Red Cross for assistance. The woman, who held a BVE with no work rights and thus no access to Medicare, was told that she would not be eligible to apply for ASAS until after the birth of the baby. The woman did not know where to go to access prenatal care for herself and child.
Torture and Trauma:

Around 20% of Hotham Mission’s current caseload comprise individuals who are survivors of torture and trauma and have been received counseling at some point during the determination process. The project has worked with a number of individuals who are awaiting a decision from the Minister. They had previously received ASAS for torture and trauma grounds but now have no benefits.

A range of concerns exist for this group related to lack of healthcare, entitlements, difficulties accessing ongoing trauma counseling, as well as mental health concerns highlighted further in the following section. Attending Compliance is often a traumatic experience for asylum seekers, particularly those with previous experiences of arbitrary detention and torture. Hotham Mission has repeatedly requested that torture survivors and those with mental health concerns be able to see the same Compliance Officer, and for pre-arranged meeting times to be made where possible, which is currently not possible in the existing duty-system.

Case study 12

A single mother, Nok, fled Cambodia following experience of imprisonment, torture and rape in her home country. Extremely isolated and vulnerable, she lived in a bungalow with her two young children. Nok missed the 45 day rule when lodging her protection visa application. Nok received ASAS payment for some time, however this was cut off when she received a negative RRT Decision. She became homeless and on presentation to Hotham Mission her 2 children were malnourished and needed medical attention. 

Mental health issues:

Over 20% of clients presented with some form of mental health issue requiring treatment, including pharmaceuticals or counselling, while a total of 29% of clients had required mental health treatment since being on a BVE. A range of mental health concerns were reported from high levels of anxiety and depression, through to psychosis, self harm and suicidal ideation. 

Mental health as termed in this paper is a concept that refers to a human individual's emotional and psychological well-being. Merriam-Webster defines mental health as "A state of emotional and psychological well-being in which an individual is able to use his or her cognitive and emotional capabilities, function in society, and meet the ordinary demands of everyday life."
 According to the World Health Organization (WHO), there is no one "official" definition of mental health. Cultural differences, subjective assessments, and competing professional theories all affect how "mental health" is defined. In general, most experts agree that "mental health" and "mental illness" are not opposites. In other words, the absence of a recognized mental disorder is not necessarily an indicator of mental health. 

Stress/Vulnerability Model and asylum seekers:
The Stress-Vulnerability model of mental disorder first introduced by Zubin & Spring in 1977 is currently a leading (basic) model for understanding influences on mental health in western psychiatry
. It asserts that people’s mental health deteriorates and we become ‘ill’ when the stress we face becomes more than that with which we can cope. In addition, our ability to deal with stress – our ‘vulnerability’ – varies between individuals. Vulnerability is thought to be inherited and/or environmentally acquired and thus one’s level of vulnerability may increase or decrease depending on the interaction of both genetic factors and psychological attributes with introduced environmental and social influences.

Key factors in prevention of mental illness regardless of individual vulnerability levels are: good coping skills, good social supports and access to medication, as well as the absence of risk factors, including: development of poor social skills, vocational/school problems, stressful relationships, low social supports, rejection by others and major life events. 

Using this model we can see how asylum seekers on BVE are highly susceptible to mental illness, regardless of their innate level of vulnerability, due to a multitude of possible biological, psychological and environmental (particularly cultural) stressors and barriers and a high number of risk factors. Some of these stressors include:
· Separation from loved ones

· Separation from home country

· Language barriers

· Prolonged legal situations

· Lack of certainty about their future

· Fears regarding returning to their home country

· Dealing with issues of past torture and trauma

· Lack of entitlements and impact on wellbeing

· Prolonged social isolation

· No meaningful activity

Given that asylum seekers on Bridging Visa E are suffering from a multitude of chronic stressors, plus the prolonged waiting period for an outcome, it is not surprising that there is a high incidence of mental illness. Additionally, given the high proportion of Hotham Mission clients (30%) waiting for more than 6 years, it is particularly disturbing to note a Canadian study which found that the rate of reported suicidal thought for asylum seekers in the community related directly to the period of time the claimant had resided in Canada without a final immigration determination. The study found that less than 20% of those asylum seekers who had been in Canada for two years reported suicidal thoughts, in comparison to 63% of those awaiting determination for five years or longer (Silove, McIntosh &Becker 1994). 

Currently 44% or 71 Hotham Mission cases are currently seeking treatment for mental illness under a psychiatrist, psychologist, GP or trauma counsellor. A general high level of anxiety was noted for all asylum seekers interviewed. Causes of anxiety on the whole were due to uncertainty about both their present welfare needs and their future, in terms of their legal status in Australia, fear of return, as well as multiple other issues. While men were anxious about not having work rights, women were more likely to be anxious at not having Medicare and the impact of this on their children. Single mothers were particularly anxious about the difficulty of accessing medical services for their children, particularly out of working hours, due to isolation, lack of transport and funds. These concerns, reflected in recent studies looking at the needs of asylum seekers in the community, have found that postmigration factors such as discrimination, lack of social support and unemployment are major contributors to anxiety and depression in refugees and asylum seekers (Harris & Tefler 2001).

Asylum seekers interviewed highlighted the impact of not having the right to work, volunteer, study or the funds to recreate, on their general mental health. More than simply a means to income, employment is a key factor in promoting social support and more general psychosocial wellbeing. Meaningful employment increases feelings of self worth, gives a sense of identity and provides a significant source of social interaction and can thereby be seen to promote mental health and well being (Kaplan 1993: 386, VicHealth 2003). 

Asylum seekers with no outlet for productive and physical activity are more susceptible to depression, high levels of anxiety and the effects of Post Traumatic Stress Disorder. This may include sleeplessness, increased suicidal thoughts and disorientation. Workers in turn noted the general lack of counselling services available for ineligible asylum seekers. This was exacerbated by no funding for mental health services specifically for this group, as well as long waiting lists and catchment area restrictions, affecting asylum seekers with unstable housing. The BVE status has proven to further exacerbate some clients mental health state, deterring clients from recovery.

Case study 13

A Bangladeshi couple fled their home country after the wife was raped. They came to Australia on a student visa and after losing study and work rights when the wife was eight months pregnant they applied for protection. Whilst living in Footscray the couple were the victims of two racially fuelled attacks in one day. Following this, the mother has sought counselling and psychiatric treatment. She suffers from depression, sees a psychiatrist, and is on medication. More recently she has become fearful to leave her home in case of further attacks. She is even fearful to attend the local mother’s group or childcare centre fearing negative responses to her and her daughter due to their ethnicity. 

Since being on the Bridging visa E her mental health has worsened, she feels she has no future and no options. She feels returning to her home country is not an option but she cannot work to save the money to create a third country option, or study to increase her future opportunities. Her health has recently declined. She has experienced a decline in her liver functioning and feels constantly tired and weak, and struggles to attend basic medical and psychiatric appointments on public transport. The mother worries about how her ill health impacts on her active 15 month-old child. Her husband experienced problems with anxiety which he was on medication for but since being on the BVE his mental health has also declined and he is feeling increasingly angry and hopeless. He worries about his wife’s health and their future. He worries about providing for his wife and their child. 

Public health issues:

Early Health Assessments for PV applicants
While Hotham Mission welcomes the new requirement that PV applicants now must undergo early health assessments, this process raises a number of questions about public health concerns.

In the first instance, the question is raised as to why the residual PV caseload is not also being screened. Secondly, we raise the issue of what will occur to individuals found to have either private or public health concerns. Of particular concern are Medicare ineligible PV applicants due to the 45 day rule, who may not be ASAS eligible, or whose case may be post RRT. From our understanding of ASAS eligibility, it cannot be assumed that having a private or public health issue will ensure eligibility to the program, thus the General Health Scheme. 

A number of additional concerns about the EHA are the lack of clarity for clients about the process, what may occur for those found to have health concerns and the lack of usage of interpreters by Health Services Australia. Because of these concerns, we are not convinced that either the applicant nor the Red Cross will be informed or necessarily aware of the outcome of the health checks and thus apply for the ASAS program. The onus will be on DIMA to ensure any applicant found to have health issues of concern is informed of the option to apply. However, the question remains as to what will occur for those ineligible for both Medicare and the General Health Scheme. This will be the case particularly for the post-RRT communicable disease issue.

Communicable Diseases: 

Hotham Mission was contacted by the Victorian State Government Department of Human Services in early 2005 wanting details of health concerns for Bridging Visa E holders denied the right to work and Medicare. Apparently, the DHS equivalent in NSW was concerned about this issue and the impact on State health services and contacted DHS Victoria for details. DHS had discovered that there are at least 35 known cases of BVE holders in Victoria who are HIV+. This was discovered through their sexual health clinics and the State register of communicable diseases, managed through the BBV/STI Program - Communicable Diseases Section. 

While some were possibly overseas students, DHS did not rule out that some could be asylum seekers. Thus, while not all of these cases will be of concern to Onshore Protection, the concern is that, unlike other communicable diseases, Hepatitis C and HIV treatment are federal programs and can only be accessed with a Medicare card and through a public hospital. In January 2002, the Commonwealth changed its policy, limiting free treatment for HIV only for Medicare eligible through the PBS Highly Specialised Drugs Program (HSDP). The cost for non-Medicare holders would be far too expensive for any BV holder denied the right to work or income support.

The issue of public health concern and newly arrived groups to Australia is increasingly becoming a media issue, particularly in relation to the African resettled caseload and the Bird Flu issue. The fact that a few thousand PV applicants have not been health screened and also are denied basic healthcare is of grave concern for the broader community, for the individuals working with these clients, but importantly, for the client who may have an untreated illness.

Recommendation 6. 

	Ensure healthcare for all asylum seekers for the duration of claims until approval or departure from Australia.


8.1.3. Homelessness

Cause of Homelessness (multiple responses)

	
	Number of cases
	% of total homeless

	Loss of income – work rights/ASAS
	138
	70.05%

	Previously detained 
	33
	16.75%

	Family breakdown
	17
	8.62%

	Other
	37
	18.78%

	Total homeless while on a BVE
	197
	73.23%


Homelessness, which the Commonwealth defines as ‘no current stable housing’
, remains a major welfare issue for asylum seekers in the Australian community, particularly those denied the right to work and income support.

Hotham Mission research into this group of asylum seekers showed that 62% of clients presented as homeless, with 73% having experienced homelessness while on a Bridging Visa E, with almost 17% due to unstable or lack of housing on release from detention. The reason for homelessness was loss of income in 70% of cases, i.e., loss of right to work or ASAS. The pressure on the Hotham Mission to house homeless asylum seekers increased dramatically at the end of 2005 in response to the 90 day rule. Almost half of the new referrals in October – December 2005 were for families requiring housing and financial assistance. This dramatic increase came at a time when there were no available properties, and the mainstream transitional housing sector was also overwhelmed in the lead up to Christmas. 

Housing options are limited as asylum seekers are not eligible for Public Housing or Transitional Housing through the Supported Accommodation Assistance Program (SAAP), which is Commonwealth or joint Commonwealth/State funded. Access to State Government Transitional Housing has been difficult due to a range of issues, including conflicting understanding on the part of providers as to the eligibility criteria for those with no income, and concern about lack of exit options for this group. Further complications regarding access include housing agencies struggling to understand the complexities of legal status, entitlements and needs of this group. The entitlements of asylum seekers on bridging visas do not remain static. In fact, they change significantly at different periods, affecting housing and support needs, as well as their exit options. Because of these factors and lack of entitlements for bridging visa holders, homelessness remains a major issue for asylum seekers, which directly impacts on mental and physical health and overall wellbeing.

Case Study 14

A young woman from the Horn of Africa who lodged her protection visa in 2000, spent most of her time with no income and chronically homeless, moving between friends until the welcome was outstayed, then moving on. Her days were spent trying to access food banks and looking for housing. She said she was often treated like a servant and felt scared much of the time. She faced high levels of anxiety, depression and health issues. At one point, she was hospitalised for malnutrition when a hospital social worker contacted Hotham Mission.

Case Study 15

A family of five, including three young children, lost ASAS following a negative RRT decision. Having missed the 45-day rule, the family had no income and were at extreme risk of homelessness. As a result the family took the only accommodation available to them, a shed behind a house in the west of Melbourne. The shed had no heat or running water, and the family were sharing a fold out couch to sleep on each night. The mother was pregnant with her fourth child, and experiencing serious complications requiring intermittent hospitalisation for monitoring of herself and the baby. The hospital discovered where the family were living and refused to discharge the mother and baby to the accommodation, which they considered to be inadequate, inappropriate and unsafe. The hospital social worker contacted Hotham Mission for assistance.
Many more single young males have presented to the Hotham Mission after having spent time living on lounge room floors, in cars, in a mosque and a number on the street.

8.1.4. Children and family issues 

Children, families and the Bridging Visa E status:
Parents who are asylum seekers on Bridging Visa E already face multiple issues such as, separation from homeland and loved ones, language barriers, dealing with histories of torture and trauma, poor mental health, complicated legal situations, the uncertainty of their families’ future and no basis to plan for the safe and secure future of their children. These stressors are further compounded by visa conditions of the BVE, as parents with no work rights have no means to adequately provide for the basic care of their children. Having no entitlements to ASAS, Centrelink Benefits or concessions or Medicare entitlements, means parents have absolutely no means of providing basic needs for their families. This in turn impacts the health and wellbeing of our child clients. 

With 27% of asylum seekers surveyed under the age of 15, the welfare impact of the Bridging Visa category on health and wellbeing is of particular concern, with 76% of children surveyed being identified as ‘children at risk’ of child maltreatment, which is defined as ‘an act or omission which endangers a child/young person’s physical or emotional health or development’
. This could include such factors as those facing homelessness due to family lack of income, and those with developmental and health concerns resulting from or made worse by access to health care service or adequate resources, e.g. such as asthma and nutritional issues.
The Convention on the Rights of the Child highlights three key areas of need for proper child development:

1 An adequate, balanced diet to promote growth and development

2 Medical services for the prevention, diagnosis and treatment of disease

3 Adequate education

The Bridging Visa E status for families creates a climate where these children’s basic rights are denied, leading to serious neglect.

Defining child neglect:

Neglect as defined by the Children and Young Person’s Act (CYPA) 1989 refers to:

(f) The child’s physical development or health has been or is likely to be significantly harmed and the child’s parents have not provided, arranged or allow the provision of, or are unlikely to provide, arrange or allow the provision of, basic care or effective medical, surgical or other remedial care. 

This definition specifically refers to parental neglect, however neglect can occur as in the case of our client group as a result of community or government neglect when inadequate resources are provided to parents to provide for the health and wellbeing of their children. For example:

Many children…are deprived of physical and emotional support owing not to parental neglect but to the failure of the community to provide families with adequate resources. (Falconer and Swift: 50)

The community is guilty of neglect when it fails to provide adequate housing, adequate levels of public assistance, adequate schooling, adequate health services, or adequate recreational service, or when it allows job discrimination…Malnutrition in children which results from inadequate welfare grants can be regarded as an example of community neglect (Kadeshin, 1974: 237)

Given our client group have no control over their ability to provide for their children they have a diminished capacity to parent as they have little or no resources at their disposal, “…adequate parental care is much more difficult where services and resources are deficient.” (Falconer and Swift)

Mental Health, Parents and Children:

As discussed earlier parents from our client group are already facing numerous stressors prior to their BVE status. Many of our parents experience poor mental health and see counsellors and/or psychiatrists for medication for depression and anxiety as a result of these stressors. The Bridging Visa E status has proven to exacerbate and prevent recovery from mental illness for those clients already suffering from poor mental health. Furthermore for those clients who were involved in meaningful activity including work and study rights prior to being placed on the BVE the lack of activity in their lives has caused them to become depressed and seek medical treatment. Poor mental health in addition to the numerous stressors previously mentioned further diminishes parental capacity. While the mental health and coping of a parent or caregiver will have a significant impact on the safety and well being of other family members.

Some of the children in our client group have experienced emotional and physical abuse as a result of stressors leading to the deterioration of a parent’s mental health whilst on the Bridging Visa E. Emotional abuse is defined in the Children and Young Person’s Act (CYPA 1989) as:

e) The child has suffered, or is likely to suffer, emotional or psychological harm of such a kind that the child’s emotional or intellectual development is, or is likely to be, significantly damaged and the child’s parents have not protected, or are unlikely to protect, the child from harm of that type. “Emotional abuse appeared to be found in a broad range of families although it was more prominent in those exposed to multiple stressors…Signs in children were varied but included attempted suicide or self harm, eating disorders and school problems.” (Doyle, 1997:330)
Child abuse can occur when parents experience stress and find it difficult to ask for or use support. Stress can be caused by unemployment, financial problems, divorce and separation. Parents under stress can sometimes transfer their feelings of frustration onto their children. The stress can also affect their judgement and decision making as a parent. Child abuse and neglect can sometimes occur when parents have a personal problem or illness, which affects their ability to parent their children. Many parents with a mental illness that is being treated and who receive adequate support can parent their children well. Parents who have a mental illness that is unrecognised or untreated or who lack important supports may neglect or abuse their children.”

Case study 17
A young African asylum seeker woman separated from her Australian husband after a period of physical abuse perpetrated by her Australian partner. Child Protection were involved given concerns for the couple’s newly born twin babies and referred the mother to Hotham Mission for income and housing support. This single mother on bridging visa E had no way to support herself and her two Australian babies. Given her marriage breakdown to her Australian partner, this mother had no way to provide adequate care for her two babies. She could not provide housing, medical care and formula for her them to survive. The family was housed in a Hotham Mission property and provided a monthly allowance of $375. The woman still struggled to pay for formula to feed two babies daily. Given the children are Australian, she attempted to apply for Centrelink benefits. However, as she has no residential status, the application was denied and she was forced to ask her ex husband to accept payments on her behalf further placing herself and her babies at risk of harm from further episodes of domestic violence. 

Case Study 18

A single mother with three children, lost ASAS payment following a negative decision at the RRT. The mother is a chronic asthma sufferer with severe physical injuries following a car accident soon after arrival in Australia. She experiences ongoing pain and requires regular treatment from doctors and physiotherapists. Access to treatment has been extremely difficult without Medicare or health cover. The family experienced loss and trauma prior to arrival in Australia, and the youngest child in particular has experienced behavioral and emotional difficulties as a result of these experiences and his mother’s poor health. Last year his behavior worsened, and he began to voice disturbing thoughts of suicidal ideation to his mother and prep teacher. The boy was immediately referred to a Child and Adolescent Mental Health Service, however without Medicare coverage, the service initially declined to accept the child for treatment. The child was later diagnosed as having Post Traumatic Stress Disorder, and is undergoing weekly play therapy with a psychologist.

Case Study 19

An Albanian family of five sought our assistance after losing their work rights. The father had a work place accident, which resulted in him having to attend long-term rehabilitation, he also developed depression. The mother was faced with providing care for him and their three children with no income. The mother cared for the father, the three children, managed their immigration case, and attended compliance. In addition, the father became abusive to the mother, resulting in the eldest child intervening in the conflict. The father was also verbally and physically abusive to the children. Soon after, the mother developed stress induced psychosis and had periods where she was hearing voices telling her to harm the children. Child Protection were contacted due to concerns for the care of the children. One child now attends the Child and Adolescent Mental Health Service for assistance with nightmares and feelings of anxiety. The family was referred to a family support agency for intervention. 

Family Violence and children: 

The multiple stressors within the family unit caused by the determination process and the restrictions placed on caregivers within the Bridging Visa regime, can break down normal roles and functions and negatively affect the cohesion of the family unit. In some cases, marital relations can be affected, leading to family breakdown and separation. In more severe cases it can lead to domestic violence. Hotham Mission have assisted 9 asylum seeker women separating from abusive partners. 

“The experience of violence within the family, regardless of who is using the violence, may cause injury, death and ill health. It can lead to emotional and psychological trauma for all involved, particularly the women and children to whom most commonly, violence is targeted.” (Department of Human Services, 2005:1)

The women Hotham Mission have assisted in separation from their abusive partners already have little resources at their disposal in addition to the trauma of the violence and becoming a single parent with no income. 

“Family violence is likely to impact upon a woman’s capacity to be an effective parent. The man who uses violence may undermine her self esteem, be constantly critical of her parenting, trigger depression or substance misuse or actively promote their mother as an innocuous, inadequate or failed parent to the children….Women who find it difficult to provide protection in the light of this constant belittling and terror should not be judged as unwilling to provide safety and support to their children, but unable at least temporarily, to provide care and sufficient protection.” (Department of Human Services, 2005: 4)

“Women who have experienced violence should be actively resourced and supported to respond to their children’s needs. They should not be blamed if unable at a particular time to do so.” (Department of Human Services, 2005: 2)

Case study 16

A Sri Lankan family fled to Australia in 1995 after experiencing torture and trauma in Sri Lanka. The family arrived on a Tourist visa and was granted a subclass 435 Sri Lankan Humanitarian (Temporary) visa for 6 months. They then applied for a permanent protection visa, which was rejected in July 1996. Soon after being placed on the BVE and the subsequent loss of the right to work and Medicare, their relationship began to deteriorate. The husband exhibited violent behaviour towards his wife. Later it was stated that the loss of his role within his family contributed to the deterioration of his behaviour towards his wife including physical and emotional abuse. The mother presented as homeless to Hotham Mission, who assisted in finding temporary accommodation. The trauma of her past added to the trauma of the abuse she experienced in addition to the stress and anxiety of caring for her children on her own with no income. This caused a significant deterioration in her mental health and the Crisis Assessment Team was contacted due to concerns for suicidal ideation. Soon after, Child Protection was alerted as the children had injuries as a result of severe physical disciplining by the mother. The family was referred to a family support agency for intervention and the mother sought psychiatric treatment and attended ongoing counselling with Foundation House. In January 2006, the Minister intervened in the case, contacting the family and asking them to complete health and character checks. 

Asylum seeker children, school and socialization issues:

Apart from impact on healthcare and housing as listed in earlier sections, the bridging visa regime also impacts on child asylum seekers access to basic activities to promote health social, emotional, intellectual and physical development. This includes early childhood services, recreation activities, extra curricular activities, school camps etc. Parents often report that children are isolated and withdrawn with peers as they are ashamed of their situation and cannot afford basic items such as school books and stationary. Numerous families seek Hotham Mission’s assistance to pay for school books for their children to attend school, particularly as asylum seekers cannot access the ‘education maintenance’ fund, which is a federally funded program for primary and high school students.

A number of specific welfare issues face young asylum seekers. Many of these issues relate to difficulties participating in the school system with no income. A number of youths stated their school did not understand the situation for asylum seekers on Bridging Visas, particularly those with no income. These students indicated that they at various points have had no school or PE uniform, difficulty accessing school books and attending excursions, sporting or extra-curricular activities. Transport to school was a difficulty for most students with many young people not telling their friends they were asylum seekers and not inviting friends home, particularly if their housing was unstable.

Case study 20

A 13 year old boy from the Middle East stated that he was ashamed to tell his teacher or his friends that he was an asylum seeker and that his family had no money. The project later found that he was constantly being held after school in detention for being late and for not attending sports. However the boy did not have any sneakers or any travel ticket to get to school. Instead he had to walk almost 2 hours to get there.

He said he went without food many days as he had no money for lunch and nothing to take from home. On the days he slept in and raced to school, he would spend so many hours walking to school and then being kept behind, that he often would not eat until the evening meal, thus eating only once a day. The family was forced to move 3 times in the boy’s 4 month stay at the High School.

Unaccompanied Minors on BVE:

Unaccompanied minors seeking asylum in Australia are under the guardianship of the Minister. Despite this, there have been minimal efforts made to ensure a proper welfare assistance is in place for this group and as a result, children and young people have been placed at significant risk of harm. In particular, Onshore Protection has failed to respond appropriately to a number of unaccompanied minors on bridging visas who have not been informed of their eligibility for ASAS. This lead to malnutrition and hospitalisation in one case, listed below, and the State child welfare agency not being informed about their circumstances. However, even in cases where ASAS is provided, this has been removed once an RRT decision is made. Problems also exist for unaccompanied minors in immigration detention who may be eligible for a Bridging Visa E under regulation 2.20. Barriers prevent their release in this way due to lack of entitlements available and gaps throughout the country in terms of a Memorandum of Understanding between DIMA and State child welfare agencies. 

Case Study 21 

Anissa, a 17 year old Eritrean girl arrived in Australia as an unaccompanied minor. Anissa was 45 day rule affected, and without income, struggled to meet her basic living needs. Highly isolated, Anissa was not aware of the ASAS program and did not know how to access food banks. Anissa was hospitalized for malnutrition. After initially being refused at the RRT, Annissa lived on charity, with her overall health and well-being suffering. This lasted for more than 3 years before her case was reexamined and the Minister lifted the bar under Section 48b and she was found to be a refugee.

Case Study 22
A 16-year-old Somali girl, Setel, arrived in Australia on her own from a refugee camp in Kenya. Fearing for her safety, Setel’s extended family raised enough money to purchase a false passport and passage to Australia for her. With no family or community connections in Australia and without money or income, Setel lived on the street for some time. Setel lodged a protection visa application, however despite her vulnerability and homelessness, DIMA did not inform Setel of the Red Cross ASAS program. Desperate, Setel was found by two Somali women in a local park. Unfortunately, these women exploited Setel’s vulnerability, treating her like a slave for almost 2 years. By the time Setel found out about the ASAS program, she was eligible only for a number of weeks before turning 18 and losing the payment on account of no longer being a minor. She became homeless shortly afterwards and presented to Hotham Mission. Setel was eventually found to be a refugee and granted a permanent protection visa.

8.1.5. Studying and Volunteering
There are a range of restrictions placed on asylum seekers in relation to study and volunteering rights. Asylum seekers denied the right to work are also denied the right to volunteer, which often impacts on mental health due to lack of meaningful activity. The right to study depends on age and where a person’s case lies within the determination process. 

Ensuring people can study and volunteer is both positive for the individual’s overall welfare and also contributes to immigration outcomes. Asylum seekers in a better state of overall wellbeing and state of mind are in a better position to respond to decisions imposed on them. In addition, they feel their time in Australia has not been wasted and that they may be able to use their newfound skills and experiences on departure. 

Case study 1

A single mother, Noora, and her teenage daughter are on a BVE whilst awaiting an outcome from the Minister. Having lost work rights and with no other support, the mother and daughter presented to Hotham Mission facing eviction due to lack of income and inability to maintain rent. The mother and daughter are now housed by Hotham Mission in a house donated by a church. 

Noora is a survivor of severe trauma and has struggled with depression, anxiety and a low sense of self worth. Noora found release from the daily pressure and worry of her immigration status by visiting an older member of the parish who was also isolated and in ill health. Noora found enjoyment in assisting this lady with daily living tasks where she saw an opportunity to help, and both seemed to enjoy the companionship. 

Noora recently discovered that volunteering is prohibited for those on a BVE and was horrified to think that her visits with this elderly woman may be considered as volunteering, thereby placing her at risk of being in breach of her visa conditions. Noora stopped visiting the woman immediately, losing one of the few sources of social contact she has.
Recommendation 10.

	Ensure asylum seekers are entitled to volunteer and study while awaiting an outcome on their claim, until a Ministerial decision. 


8.2.
Legal issues

According to the statistics, almost 10% of all asylum seekers presented to the agency with no legal representation, with approximately 11.5% of asylum seekers interviewed claiming to have been badly represented by their Migration Agent for one of the following reasons:

1  Failed to lodge within 45 days

2  Provided inaccurate information about immigration procedures

3  Not all information provided by the client being submitted in the application

4  Charged more than initially stated.

8.2.1 Representation
Case study 23

A single mother from Eastern Europe waited for 4 years for a final decision before being approved by the Minister. She had no family in Australia, but with work rights for the first 3 years, she was able to support herself and her child and pay for the services of a Migration Agent. The agent initially had said the maximum fee would be between $3,000 and $4,000. At the time of lodging a submission to the Minister, the mother lost her work rights, was unable to support herself or her child and approached Hotham Mission. The Agent allegedly had told the mother that she would be able to get her work rights back and then charged the mother $7,000 to lodge the ministerial submission.

Case study 24

Another young male asylum seeker from South Asia was not told by his Migration Agent that he had had an RRT refusal. With his bridging visa unknowingly expired, the man was subsequently detained.
8.2.2
Impact of bad legal advice

The impact of bad legal advice led to a range of ongoing issues for clients, including debt, lack of entitlements and detention. Incomplete or inaccurate information lodged by the agent at the primary stage led to credibility issues affecting the client’s case. Unscrupulous agents encouraged applicants to enter various judicial avenues, giving misleading information about possible outcomes and charging high fees in the process. In addition, incorrect or misleading immigration advice from inexperienced Migration Agents contributed to badly compiled initial claims, and the need for subsequent attempts for the claim to be properly heard, thus again increasing the number of claims ending up in the judicial stream and as 48b requests. 

Most of these asylum seekers stated they were afraid to file a formal complaint as they felt uncertain of their rights in Australia and were unsure of the impact this may have on their refugee or humanitarian claim.

Hotham Mission is concerned that Migration Agents can charge people to lodge protection visas. We feel that people making a business of asylum claims is problematic. We are concerned that many Migration Agents do not have sufficient understanding or experience in issues of international law and obligations. Ultimately however, incomplete or inaccurate submissions increase DIMA’s, the RRT’s and the Minister’s work and prolong the determination process by increasing the likelihood of judicial appeals or Ministerial requests to rectify earlier mistakes.

	The accreditation requirements for Migration Agents involved in cases involving international obligations, such as PV applications or 417 requests, should be increased to those with specific international law training. Alternatively, asylum claims should only be done by a set provider list of not-for-profit IAAAS providers.


8.3 DIMA

8.3.1 Compliance and the Bridging Visa Regime

For some years, Hotham Mission has been concerned that DIMA is often unaware of a range of welfare and legal circumstances affecting people seeking protection in Australia. Unlike many other countries with asylum processes where the authorities have ongoing contact and direct service provision to people seeking their protection, Australia does not.
DIMA’s onshore protection is responsible for people seeking protection in Australia, however, apart from the primary assessment of a person’s refugee status, the Department will often not have contact with the applicant for many years until the person approaches the Minister under Section 417, thus going through the Ministerial Intervention Unit and Compliance. This is particularly the case for individuals seeking judicial appeals and who are not eligible for the Asylum Seeker Assistance Scheme. 

Hotham Mission works with a number of asylum seekers for whom DIMA have no capacity to ascertain their health or welfare status. In most cases, the 417 request will be the first time that DIMA will be aware of any outstanding concerns for individuals or families. There remains no standard requirement that Compliance Officers are aware of the basis of Ministerial requests, and any relevant concerns that may affect Compliance in their work.

Of further concern, is the nature of Compliance interaction and communication with clients. Compliance interaction with clients is extremely limited. Compliance has indicated to Hotham Mission that their primary issue is the client ‘maintaining contact’ with the unit. While that may be the case, the degree of discretionary decision-making which Officers have and the impact of those decisions on clients, warrants a far more detailed and comprehensive communication and assessment of clients’ circumstances.

The lack of assessment, information gathering and appropriate communication processes, mean that Compliance staff, we would argue, have little capacity to determine a person’s risk to abscond or ability to make arrangements to depart Australia, and to be able to make decisions accordingly. Instead, Compliance have tended to make a range of assumptions in relation to clients, which are not based on sound information and knowledge of the client. This in turn affects the quality of decision-making.

The introduction of the new Case Management structure and the ‘trigger’ list will hopefully improve these concerns, but will depend primarily on: 

1 The extent Compliance staff are able to properly identify ‘trigger’ cases

2 Appropriate referrals being made to the Case Management team
3 What resources and entitlements will be available to those who have complex care needs.
Impact of the Bridging Visa Regime:
The Bridging Visa regime impacts directly on asylum seekers and the work of Compliance in a number of areas. In particular, this includes:

1 Bridging Visa Discrepancies 

2 Discretion to grant work rights
3 Reporting issues
4 Bridging Visa Renewal issues
Bridging Visa Discrepancies: 

There is considerable disparity and inequity within the Bridging Visa regime. While the principle of the regime states, “people who apply for another substantive visa whilst lawful will have access to other visa options, but those who are unlawful and/or detained/detected in the community can only access a restricted range of visa options with less generous conditions”, in reality, this is far from the case.

Instead, in some circumstances those who have remained lawful and complied with their visa conditions for their entire stay in Australia are disadvantaged over those who are or have been unlawful. For example:

1 A person who has become unlawful and is granted a Bridging Visa C may be eligible for the discretionary right to work

2 A refused asylum seeker on a Removal Pending Bridging Visa is provided the same entitlements and conditions as a person found to be a refugee 

3 Bridging Visa 0.51 cases entitled to government funded healthcare and income support

While we completely agree with the need for specialist assistance for the last two categories, we highlight this to simply state that the fundamental principles of the regime are flawed. It simplifies a person’s needs according to lawful or unlawful status, and treats basic provisions as advantages. Furthermore, the severe inequity of the regime leaves people who have remained lawful throughout the process equally as vulnerable as the RPBV or 0.51 categories denied any entitlement. This includes pregnant women, children and those with health issues denied the right to work, Medicare and ASAS.

Discretion to grant work rights:
Over the years, Hotham Mission tried to gain work rights and Medicare for severe financial hardship cases where the provision for discretion existed, but to no avail. This includes cases of children and others undergoing ‘stage 2’ health and character checks and 417 cases before the Minister on a summary, thus viewed as meeting the guidelines. Apart from high profile cases, such as the East Timorese and Kosovars, there has been both a reluctance to grant discretionary work rights. Equally, discretion has been hindered by Compliance often being unaware of issues affecting a case as well as lack of communication with Onshore Protection and the Ministerial Intervention Unit. 

Since the Palmer inquiry, we have noticed a move towards flexibility and a more generous interpretation of discretion to grant the right to work or ASAS Special Payments which has been warmly welcomed, particularly for the more severe cases approaching Compliance. Post Palmer, we have had 10 cases of people granted the right to work, and 6 cases of people now on Special Payments. 

Our concern however is that the scope to grant is far too limited and inconsistent with actual needs at various points of the process. For example, there remains no discretion to grant work rights to a 45 day rule affected person found by the RRT to be a refugee, yet awaiting the outcomes of their checks. We are also greatly concerned that there remains no clear guidelines or assessment tool on discretion to grant work based on financial hardship. We thus continue to see decisions varying dramatically depending on the officer. This inconsistency, for example, has meant identical cases have different outcomes and severe cases not being approved.

In its review, the Department cannot conclude that the existing discretionary allocation for work rights and ASAS Special Payments is sufficient. It remains an unclear, unfair and inconsistent process. 

Case study 25

In 2005, the Minister intervened to request health and character checks in the case of a single mother who was a torture survivor with two young children. The mother went to Compliance to have her BVE extended whilst awaiting the final ministerial outcome. Despite having two young children and being at risk of homelessness due to lack of income, her application for work rights (and therefore Medicare) was refused. 

Case study 26

Hotham Mission is involved with two families in similar circumstances. In both case,s there is a father with an Australian child and a wife with post-natal mental health concerns. In both cases the men are at stage 2 checks, with the Minister agreeing to intervene pending checks. However, in only one case was the father granted the right to work. 

Case study 27

A homeless young man, affected by the 45 day rule, was found by the Refugee Review Tribunal as meeting the definition of a refugee. While awaiting his health and character check,s he twice approached DIMA Compliance for discretionary right to work and healthcare but was denied. He remained homeless until finally given a protection visa.

Reporting issues:

In relation to the requirements of Bridging Visa holders to report and ‘maintain contact’ with Compliance, this remains a purely discretionary response of the unit. Reporting procedures are unclear, assumption-based, with no guidelines in relation to what may constitute appropriate or necessary reporting, and no reasons given to the client. Arbitrary changes may be made on their reporting requirements at various points, depending essentially on the decision of the individual Compliance Officer at the time. Apart from general requests to counter staff, the process to review conditions or reporting remains unclear. Single mothers often struggle to meet the reporting conditions. Families and people living compliantly in the community for many years find the process demeaning to their self worth and not based on an actual assessment of their flight or other risks. Young students often struggle to balance reporting and their school schedule.

Clear guidelines need to be developed regarding reporting requirements, coupled with assessment of risk and need being the basis for decision-making, in line with the new compliance trigger list.

In addition, the lack of income for Bridging Visa holders directly impacts on the ability of clients to report to Compliance. With more than 20% of Hotham Mission clients required to report to DIMA’s Compliance office, we currently spend $9,000 per year to ensure our clients can attend Compliance and remain lawful. Over 50% of this group are required to report at least once a week. In a number of cases our clients are being asked to report 3 times per week, costing our agency an average of $8 per visit to cover MET travel costs, due to the travel distance from our properties in the outer suburbs.

In some cases, Compliance staff have been unsympathetic to the high degree of homelessness experienced by Bridging Visa holders and thus the transient accommodation for many. The current requirement for BV holders to report a change of address two days prior to moving is difficult for someone living in a shelter or on the street. Compliance officers have chastised homeless asylum seekers for consistently changing their address, while asylum seekers facing homelessness consistently worry that they are technically in breach of their bridging visa and may be detained. 

BV Renewal issues:

The current bridging visa regime remains inflexible to ensure appropriate responses are made to the diverse circumstances that present to Compliance. This includes a range of complexities in what should be standard renewal or separation of bridging visas:

1 This includes no standard, streamlined procedure to: 1) Put newborn children onto the same application and parents’ bridging visa; 2) Unite a split family application; and 3) Separate cases for PV applicants where domestic violence or separation has occurred.
2 In certain split-family applications, where the primary carer and child are separated, it would be appropriate for Onshore Protection to advise Compliance to extend a bridging visa on the basis of family unity until all applications are concluded.

3 The current BV regime fails to clearly distinguish an asylum seeker on a Bridging Visa to any other bridging visa holder. It also fails to identify the three clear stages an asylum seeker goes through: 1)PV/RRT 2)Judicial/Minister (1st or multiple submissions meeting significant new information criteria) 3)Refused persons preparing to depart.
4 BV renewal between these stages can be complex and unclear to clients. Clients are not provided clear translated information on the requirements and conditions imposed on bridging visa holders in relation to entitlements, reporting, renewal or revocation of a visa, thus ensuring they remain compliant at all times. Interpreters are not even used to ensure clients understand conditions placed on them.
5 Ongoing difficulties in confirming the status of the case, particularly 417 cases, with no streamlined approach for Onshore Protection, the Ministerial Intervention Unit, the Ministers Office, and Compliance in order to confirm the status of a case so as to ensure a person’s bridging visa status is not jeopardised.
6 At the Ministerial phase, the length of time a person is given a BV differs from person to person. 

13 Currently there is no scope for a bridging visa extension for a person approaching the Minister based on significant new information. Instead the only option is for the person to be placed on a bridging visa on ‘departure grounds’, which includes multiple request cases where the Minister is actively involved and considering the case further. This situation can negatively impact on the psychological state of a person with torture or mental health concerns.

14 No distinction is made at the Compliance level of cases on a Ministerial submission, which should be: 1) prioritised; 2) on a Bridging Visa with entitlements (work rights or Special Payments); 3) not required to report to Compliance. 

15 Compliance practice of withholding a Ministerial decision until a client is to present to the office in order to receive a written undertaking from the client to depart by a certain date. In some cases, the individuals have not been given the usual 28 days to depart, which is usually crucial in order to make arrangements. In other cases, unreasonably high bonds have been requested at that point, and on a number of occasions, this has occurred despite the client having grounds to judicial appeal. Hotham Mission believes it is highly inappropriate for decisions to be withheld from the client in order to coerce a removal outcome.

16 More clarity is required at the Compliance level on what bridging visas clients are entitled to, for what periods of time, and under what circumstances they can be extended.

17 Some individuals are left on rolling Bridging Visas prior to departure, at varying time frames, despite Compliance being unable to effectively remove them, e.g. stateless persons or cases where countries refuse to recognise the client. This information is invariably not provided to the Ministerial Intervention Unit.

Case study 28

A Palestinian family with 4 children and a father with health issues were found not to be refugees but found to be stateless by the RRT. Despite this finding, and DIMA’s inability to remove the family, the Minister has failed to intervene and grant protection as required by our international obligations. This family of 6 remain in limbo and have been on a rolling bridging visa on departure grounds for almost 4 years, leaving the welfare responsibility to Hotham Mission.
Recommendation 10. 

	Ensure clear guidelines are developed and implemented on reporting, revocation, the need to detain, bond requirements and the discretion to grant entitlements.


Recommendation 11. 

	Ensure thorough risk and needs assessments are the basis of decision-making for entitlements, intervention and compliance requirements.


Recommendation 12. 

	Ensure clearly translated information about the requirements and conditions imposed on bridging visa holders are provided in relation to entitlements, reporting and renewal, or revocation of a visa.


Recommendation 13. 

	Ensure a streamlined bridging visa renewal process is in place for asylum seeker cases where a final outcome has not been determined.


Recommendation 14. 

	Ensure Compliance has more options to extend bridging visas on various criteria, for example, multiple requests to the Minister where significant new information has emerged, or where departure arrangements may be halted for various reasons, such as medical treatment or travel document delays or complications.


8.2.2 Return concerns
The Bridging Visa regime directly impacts on the return outcomes of failed asylum seekers, both from the denial of entitlements, as well as lack of options for clients requiring repatriation assistance or a flexible response at the end point.

Hotham Mission has extensive experience in working with refused asylum seekers facing removal from Australia. Hotham Mission agrees with the Government’s clear objective that refused asylum seekers not requiring refugee protection or humanitarian intervention must depart Australia. Hotham Mission has in fact worked successfully with more than 110 refused asylum seekers in providing casework assistance in preparing their return and contributing to airfares and passports. Our casework model in working with asylum seekers has in fact been a component in the development of the new case management structure within the Department as part of the Palmer initiatives. In particular, the importance of consistent case coordination, assessment-based decision making, intervention planning and active casework to support, prepare and empower the client throughout the process has been of great significance. This is highlighted in the high number of Hotham Mission voluntary repatriations for refused asylum seekers. Over the past 5 years 84.% of refused asylum seekers have voluntarily repatriated. Only 12.5 % have been detained pending removal, with only one incident of absconding.
Immigration Outcomes 

	Outcome
	Number of cases
	% of total outcomes

	Approved- PV
	12
	17.65%

	Approved- TPV/THV
	19
	27.94%

	Approved- Other
	2
	2.94%

	Refused- Voluntary repatriated
	18
	26.47%

	Refused- departed for third country
	9
	13.24%

	Refused-detained
	1
	1.47%

	Refused- detained and removed
	4
	5.88%

	Refused- unfit to travel
	2
	2.94%

	Absconded
	1
	1.47%

	Total number of positive immigration outcomes
	33
	48.53% 

	Total number of refused asylum seekers voluntarily departing
	27
	84.37%

	Total number with immigration outcome
	68
	25.28% of total caseload


Ability to self-fund:

Refused asylum seekers refusing to voluntarily depart Australia, should be detained pending removal. However, voluntary repatriation should be the goal for all refused asylum seekers, but currently this can be difficult or problematic for asylum seekers in the community. 

In the first instance, denying the right to an income prior to the final decision reduces the likelihood that a person is able to comply with an immigration decision and make departure arrangements. The welfare reality for many bridging visa E holders who face refusal and removal from Australia, is that without the allowance of the right to work or some form of income support at the final stages, very few will have the capacity to self-fund, without getting further into debt, thus putting them in vulnerable situations on return.

A person’s ability to self-fund departure is based on income, level of debt, and availability of other sources of funds. As outlined in our research, the vast majority of Hotham Mission clients have no relatives in Australia, little contact with their ethnic community due to their claim, have no income, and are likely to be in debt. Hotham Mision has spent in excess of $60,000 on airfares for our clients over the past 4 years, but this is no longer financially possible

Voluntary repatriation of refused asylum seekers:

Assistance is urgently required from the Department in terms of the voluntary repatriation needs of certain refused asylum seekers in the community. Under current policy, Commonwealth funds used for removal or departure purposes, including those voluntarily repatriating, invokes a range of responsibilities and requirements under a formal ‘removal’ process. This includes obligations listed under the Chicago Convention in terms of the handling of travel documents, and in cases where transit or country of origin require information in relation to another state, facilitating the removal of a national from their territory.

Hotham Mission feels that the current option of ‘assisted removal’ for refused asylum seekers in the community who cannot self-fund, requiring cancellation of the bridging visa, detention pending removal, debt to Commonwealth, no control over their own travel documents, and in some cases informing country of origin of the removal, is an inappropriate, expensive and unnecessary response to people opting to voluntarily repatriate. In particular, Hotham Mission has concerns that no community-based repatriation option exists for a number of refused asylum seekers facing return, including: 

1) Previously detained groups, such as the Removal Pending Bridging Visa and Residence Determination groupings

2) Refused asylum seekers with no form of income or support-base to assist in making their own departure arrangements, particularly those with repatriation needs, such as the elderly, single mothers or those with health issues

3) The growing number of Sri Lankans facing return, particularly given experiences of long-term dependence on charity, welfare issues, and the impact of the recent tsunami on the economy and social framework of Sri Lanka
4) Asylum seekers who have been released from detention on a bond (0.50), which would be forfeited if they are re-detained.

Compliance currently has little avenue to fund individuals presenting with complex care or repatriation needs where the ‘assisted removal’ process is either not appropriate or sufficient. Equally, Compliance does not seem to have discretionary funds to assist clients with travel documents or other departure arrangements outside of an ‘assisted removal’ intervention. The current restrictive nature of the bridging visa regime, the lack of flexibility, reduced options in working with clients, and a coordinated ‘exit point’ for asylum seekers, all combine to be counterproductive in Compliance’s work in ensuring expeditious repatriation outcomes for refused asylum seekers as outlined further in a later section.

Case study 29

A single mother received a final rejection and made the decision to go back to her country of origin. She had been living rent free in a church property for the previous two years and was receiving a small amount of financial assistance from the church to buy food and basic items for her and her three-year-old daughter. She had no savings and no means to pay for the costs of her flight. She approached DIMA to ask if they could pay for her. When she found out that the condition for DIMA to pay for her flight home was that she would have to spend a night or two in an Immigration Detention Centre and that she could not hold her passport, she felt this would be too traumatic for her and her daughter and would leave her vulnerable to authorities on arrival. She said she could not go through with it. Stuck in this situation of being prepared to leave but unable to financially facilitate it, she approached Hotham Mission and another community-based agency for the money. Even though these agencies do not have the resources to pay for this large expense, the alternative was to see her go to detention unnecessarily. In the end, Hotham Mission found the funds for the flight.

Specific Client Groups:

Sri Lankan asylum seekers

30% of Hotham Mission clients are from Sri Lanka, the agency’s largest country group. 

Hotham Mission currently works with a caseload of more than 110 Sri Lankan asylum seekers post-Refugee Review Tribunal. In that group, we assume there will be only a very small number where we will be raising concerns with the Minister under Section 417, primarily for issues relating to vulnerable women and children, torture survivors and those with health concerns, as well as a small number of S48b requests. In terms of the remaining group however, the sense is that in the course of the coming year or so, a significant number will be required to depart Australia. We are keen to work with DIMA for an outcome that is both in the Government’s and the returnee’s interests.

This is a particularly vulnerable and diverse group, many having traumatic experiences in terms of loss and grief in relation to the impact of both the 20 year civil war, plus the recent tsunami. Many have been in Australia for between 7 to 10 years, are in significant debt, have a range of welfare issues, and have a long-term dependence on charity due to loss of rights, all of which impacts on repatriation. Further vulnerabilities include:

1 Impact of the tsunami - loss of lives, injury, trauma and lack of infrastructure

2 Risk of internal displacement, the concern being that there are still large numbers of Internally Displaced People’s within refugee camps in Sri Lanka

3 Returnees cannot regain assets and property

4 Returnees are often unable to resume economic livelihoods

5 Estrangement from family members or income sources

6 Inability of welfare agencies to fund return for such a large and growing number of returnees

7 Health and other welfare concerns for returnees.

We have concerns that Compliance, in some cases, has not taken these vulnerabilities into account, but equally, we are concerned that Officers have few options in working with this group, apart from ‘assisted removal’. We propose that given the extent of support from the Australian community in the aftermath of the tsunami, it would be both in the returnee’s and the public interest to ensure appropriate repatriation assistance is provided. This is particularly appropriate for the large number of Australian born Sri Lankan children who will be required to return to unpredictable circumstances. Hotham Mission works with approximately 18 Sri Lankans who have paid a bond for release from detention, which may be forfeited if their bridging visa is cancelled and they are re-detained. This group are generally in debt to friends already, and ‘assisted removal’ will not help this group but place them in further debt and vulnerability on return to Sri Lanka, many after almost 10 years in Australia. We feel this is an urgent issue, as Hotham Mission has already spent close to $15,000 in the last 12 months on tickets and repatriation costs to Sri Lanka, an amount which we can simply no longer afford.

Hotham Mission urges the government to carefully assess individual cases where protection or humanitarian cases exist, and to fund a repatriation package for those returning, similar to that funded by the European Union through the International Organisation for Migration.
Case Study 30

Hotham Mission is currently working with a young Sri Lankan couple with two small boys born in Australia. They have been in Australia for more than 9 years. On receiving a recent Ministerial rejection, and hearing from their family as to how the tsunami’s impact is still being felt in their area, they have decided to return to their home country and move to another part of that country. They have no family in Australia, no right to work, are in debt, and are surviving through the assistance of Hotham Mission. They have no money to buy the airfare tickets and Hotham Mission does not have the funds to pay their return airfares. 

The family have had problems with the Sri Lankan authorities in the past and are terrified that if DIMA pays the ticket through an assisted removal process that the authorities will be informed, putting them at risk. They are also concerned about spending time in detention, the prospect of having something stamped in their passport, and whether being an assisted removal and having a debt to the Commonwealth, has any impact on their future travel options. They do not present as an absconding risk and have been very keen to work with the Compliance Unit around making their preparations to leave. This case presents a typical scenario for most individual PV applicants willing to voluntarily repatriate but having no access to funds. 

Recommendation 15. 

	Ensure a community-based voluntary repatriation assistance program is in place for destitute/vulnerable refused asylum seekers, which does not invoke the current 'assisted removal' detention based model.


8.3.3 Detention issues

The Bridging Visa regime impacts on the operation of detention policy in a number of ways, including the options for release from detention or to prevent detention, and thus on the ability of DIMA to effectively manage complex cases.

Detention release issues
Certain categories of detention-based protection visa applicants may be eligible for a bridging visa if they meet the requirements under regulation 2.20. These categories include:

1 Minors with appropriate community arrangements

2 Persons over the age of 75

3 People with special health requirements

4 Survivors of torture and trauma 

5 Spouses of Australian residents 

Asylum seekers released from detention under regulation 2.20, are issued a Bridging Visa E 0.51, which denies the right to work, Medicare, and exclusion from the Asylum Seeker Assistance Scheme. In most cases, these releases have occurred as there has been some level of community-based support assured, such as healthcare and housing. The adequacy and sustainability, however, of these arrangements is significantly reduced in relation to the extent of time a person has been detained and the health or welfare issues involved. For example, the high degree of releasee pharmaceutical dependence and the ineligibility of those individuals for the Pharmaceutical Benefits Scheme, makes it almost impossible for community based groups or individuals to provide appropriate care for these individuals. 

DIMA have in the past few years released a significant number of people on 0.51s, not into the care of welfare agencies, but into what we would argue are highly inappropriate and unsustainable arrangements. Some individuals have been granted entitlements such as income support or funded healthcare, while others have received no entitlements, creating an unfair, unclear and negligent system of release. This we argue has:

1 Left some asylum seekers vulnerable in the community

2 Resulted in people released for health reasons under regulation 2.20 being ineligible for basic healthcare and not receiving appropriate treatment

3 Utilised community-care plans with inexperienced, unresourced community members that are bound to break down

4 Put strain on community organisations 

5 Left DIMA and the Minister’s office exposed to public outcry if these arrangements breakdown.

Hotham Mission Detainee or Former Detainee Asylum Seeker Clients 

	Alternative Places of Detention 
	11

	Bridging Visa E
	16 – Psych/Medical (0.51)

1 - UAM (0.51)

39 – Bond/Breach of Visa (0.50) (PV Applicants)

	Court Ordered Release
	2- Habeas Corpus

5- Interlocutory 

	Total
	74


The 0.51 Category

The 0.51 category is a very important administrative avenue for DIMA to respond quickly to complex cases found unable to be cared for in a detention facility or cases where it is inappropriate for their ongoing detention, for example, unaccompanied minors or the elderly. However, the category as it currently operates is an inappropriate means of release for these groupings. Firstly, because of the denial of entitlements, and secondly, because an individual is only eligible while they are awaiting a decision on a primary or secondary merits decision on their refugee case. Individuals at the Minister or refused cases are not eligible for a BVE 0.51.

This, in effect, creates a challenge for DIMA as few appropriate alternatives currently exist. Hotham Mission and other agencies have consistently stated to the Department, based on case experience, that Alternative Places of Detention Arrangements under the MSI 381, requiring ongoing ‘line of sight’ detention obligations, are not suitable for individuals with serious health issues or cases involving children. Equally, the use of Residential Housing Projects for these individuals is highly inappropriate, with the onus on guards to diagnose and determine at which point health or other services are required. This differs in a detention facility or determination context where the individual can make his or her own way to seek medical treatment.

The only other viable option is for the Minister to intervene to allow a ‘residence determination’ under Section 197AB. This political intervention process is however time consuming and in some cases undesirable, particularly in cases that are highly public. An expeditious administrative function through the 0.51 category is far more appropriate and in the interest of the government, but must ensure adequate care arrangements are in place.

Duty of care to bridging visa holders:

While individuals on bridging visas are normally on their ‘own undertaking’ and often not seen as the ongoing responsibility of the government, the situation changes considerably if a person has spent time in a detention facility. For example, the basis of release from detention on a Bridging Visa (either 0.50 or 0.51) is some form of assurance of support or surety requirement, thus acknowledging that a person is not entirely on their ‘own undertaking’. However, there are further arguments that 0.51 cases, particularly those with health issues, remain the responsibility of the Commonwealth. Firstly, in these cases the government has both accepted and acknowledged that some people cannot be cared for in an immigration detention facility. Hotham Mission’s extensive work with 17 of these cases - two for physical health, 14 for mental health and one unaccompanied minor, highlights this. In addition, the Commonwealth Ombudsman has recently stated in 8 reports to the Immigration Minister that the Commonwealth maintains a responsibility for ongoing care of individuals released on bridging visas who have acquired health issues while in a detention environment. “The adverse impact of a long period of detention upon him has also been noted in this report, and it would therefore be appropriate for DIMA to consider what continuing role it should play in providing assistance to Mr X in the event that he is granted a visa to reside in the community.”
 

Based on the circumstances and vulnerabilities of individuals being released from detention facilities on bridging visas, a basis of health and welfare assistance is clearly required being both the obligation and in the interest of government to ensure this.

Case study 31

Ahmed arrived in Australia from Iran in November 1999. He spent nearly a year in Port Hedland Detention Centre. Ahmed received third degree burns on 75% of his body as a result of an accident in Port Hedland in 2002. He spent some time in Perth receiving medical treatment and was then returned to Port Hedland where his condition was exacerbated by the heat. 

He was later transferred to Maribyrnong Detention Centre, but he continued to experience a great deal of pain and psychological distress. The burns, which were often very itchy, covered his whole body apart from his head. He had to apply cream that did not seem to work and had to wear two burns body suits on his whole body. Some areas of the burns were constantly being infected. The treatment he was receiving in the detention centre for these infections did not help the infections to heal. The body suits needed replacement, as they looked old from wear. Often, he was unable to sleep at night. His physical and emotional condition was severely stressed by remaining in detention where he did not seem to be getting the treatment and support he needed. He became severely depressed due to the great uncertainty and pain with which he was living.

Despite continual medical advice that his condition would greatly improve outside a detention environment, due to the impact of stress and anxiety on his physical condition, Ahmed remained in Maribyrnong in this situation for almost 2 years before being released into the community on a Bridging Visa (051) on Medical and Psychological grounds under the care of Hotham Mission. This visa denied him any access to Medicare even though he was released on medical grounds. 

Case study 32

A young woman arrived in Australia from Somalia with her children aged 4 and 2. Without proper documentation, the family was taken straight to detention from the airport. The woman was even further traumatised by the experience of detention. As the months went by, she was unable to function as mother and withdrew further into severe depression. The children were very much affected by this withdrawal and often looked lost and afraid. Eventually, the children were released into the care of a family member whilst their mother remained in detention. This experience led to a further deterioration in her overall wellbeing. The family member had also fled the conflict in Somalia. 

The mother was taken to a psychologist outside the detention centre who strongly recommended the woman be released from detention. After a year or more in detention, the woman suffered a mental breakdown and was hospitalised. After that, she was released and reunited with her children. As her refugee status was still being determined, she was released into the community on a bridging visa without work rights, Medicare or Centrelink benefit. The family member who had been caring for her two small children while she had remained behind in detention, gave an assurance to Immigration regarding the ongoing support of the woman and her children. The lack of resources, and the extremely confined space of the flat which was housing three adults and three small children soon led to relationship breakdown, and the young mother and children were facing homelessness. The children were also prone to viral infections and on two occasions the children were denied medical treatment from local medical clinics due to the mother not having a Medicare card, or funds to pay, or sufficient identification. 

The Minister later intervened in this case under section 417, however the mother spent a further 6 months on a BVE awaiting checks. She was informed that as she had been in detention she was not eligible for ASAS, and no move was made to grant her discretionary work rights or Medicare.
Recommendation 8
	Ensure an appropriate bridging visa option for people defined under regulation 2.20 as being eligible for release from detention, allowing for health and welfare assistance on release and expanding eligibility until a final immigration outcome.


Surety Requirements:

Asylum seekers who have breached their bridging visa and are detained may be eligible for a bridging visa 0.50, in many cases through the paying of a bond. The number of cases of people detained for losing work rights and continuing to work has been significant over the past 8 years. Unfortunately, this has included fathers of families being detained who were simply trying to support their families at the Ministerial phase. Since 2001, Hotham Mission has worked with 3 pregnant women who presented homeless to our agency after DIMA detained their husbands who continued working to support the family. The pregnant women not only had no access to housing, but no form of income or healthcare. 

The bond amounts requested vary dramatically, with no clear guidelines or assessment to determine actual flight risk versus surety requirements. In one of the above cases, DIMA asked a $50,000 bond for the father’s release from detention, an impossible amount for an individual already in debt and with no source of income.

In addition, individuals released on an 0.50 bridging visa face difficulties in facilitating departure from Australia. They often require ‘assisted removal’ but this can only be achieved if they are detained, thus forfeiting their bond.

Bond Paid 

	
	Number of cases
	% of total

	More than $5 000
	8
	21.62%

	More than 

$10 000
	7
	18.91%

	More than $20 000
	2
	5.40%

	Unspecified
	20
	54.0%

	Total
	37
	13.76%


The need to detain:

Hotham Mission has a number of concerns about the need to detain persons who present as minimal flight risks and who could be managed effectively and more humanely in the community. These concerns include: 

1 Section 189 of the Migration Act, that states an officer is required to detain a person they know or reasonably suspect is an unlawful non-citizen. Greater flexibility is required within this power to ensure that officers can issue bridging visas in circumstances where a person has become unlawful for reasons outside of their control, where insufficient evidence of unlawful status exists, or where it is undesirable to detain, such as age or health reasons

2 Compliance discretionary decision-making continuing to be assumption-based and not based on clear guidelines with risk and needs assessment
3 Providing nothing to the client in writing as to the reasons for the decision to detain, or revoke, or not renewing a bridging visa 

4 The ongoing use of detention pending removal visas for community cases where there may be minimal concerns relating to flight or security 

Hotham Mission argues that Compliance officers require more options when working with people facing detention or departure from Australia. This should include more flexible bridging visa arrangements and non-detention-based repatriation assistance offered to all refused asylum seekers. These programs, together with a thorough casework structure will reduce the need to move to detain, by adequately assessing the risk to abscond and more effectively working to prepare for departure from Australia.
Recommendation 15. 
	Ensure Compliance has greater flexibility in granting bridging visas to persons who are or have become unlawful for reasons outside of their control, or where circumstances present where it is clearly undesirable or inappropriate for the person to be detained and where there are minimal flight risks.


9. Addressing the counterproductive elements of the Bridging Visa Regime
There are a number of areas where the bridging visa regime is clearly counterproductive to government objectives, in particular, the impact of limited entitlements for bridging visa holders and the inflexibility of the regime to deal with emerging issues and ensure appropriate immigration outcomes. 

Return:

In the first instance, having people left destitute in the community for prolonged periods creates a range of concerns for the individual, but equally for the community and government. As raised earlier, individuals denied the right to an income towards the conclusion of their case are less likely to be financially, emotionally or practically able to respond appropriately to a final decision. Instead it may lead to further fear and anxiety about departure, (impacting on their ability to comply with immigration decisions), about debts owed, and about sourcing funds to make departure preparations. At the Compliance level, this often translates into slower outcomes on departures, increased need for expensive and often unnecessary detention arrangements. At the processing level, the current regime increases the number of people 1. entering the judicial phase, 2. submitting multiple requests to the Minister, 3. already in debt, 4. afraid of the ‘assisted removal’ process or those in need of repatriation assistance. 

The argument that allowing work rights at the final stages will only encourage people to stay is incorrect. Firstly, it would assist departure arrangements, and secondly, if the Minister refuses to intervene, work rights can be stopped in line with their departure arrangements. Subsequent requests should only be eligible to work if there is significant new information, with the Ministerial Intervention Unit prioritising the request.

	Providing a basis of entitlements until the final Ministerial decision ensures people are better prepared and more able to cope with decisions, thus increasing voluntary repatriations. 


Exit point issues:

The entire ‘exit point’ for asylum seekers as it currently operates is counterproductive to government objectives. Firstly, with no clear indication in writing from the Minister as to why the person has no grounds to remain, often leaves the client unsure of whether their case has been fully heard and if all their options have been explored. Secondly, with no clear coordination of the final decision and compliance strategy or options available for departure arrangements, clients are often left with little more than a 28 day directive but no clear plan for facilitating an outcome that is both in the client’s and government’s interest. This situation has lead to significant numbers of ministerial refused cases being backlogged at the Compliance level, where detention is not ideal and various hindrances exist for departure arrangements. 

Ultimately, making a person’s welfare situation intolerable does not necessarily force them to ‘give up and go home’. This premise fails to understand the basic human psychology of a person seeking protection, who is awaiting a final decision from the Minister as to whether they are in danger or have special needs and will be allowed to remain in Australia. People often prefer to remain in destitution in the known, than face the future without clear guidance and support.

	Ensuring clients are provided a clear outline of the reason for their Ministerial refusal, are provided repatriation assistance where required, together with a coordinated and supportive response to their case, will ensure a stable, well managed program and improve repatriation numbers and outcomes.


Public Concern:

Asylum seekers left destitute in the community for many years also may become an issue of concern for the broader community and media. This situation has continued to arise in the past few years, particularly in cases affecting children, single mothers, those with health issues and the elderly, which invariably have become an issue of concern for the Minister, requiring a damage control response from the Department. 

These cases, including the compliance-based response to cases such as Vivian Solon Alvarez, highlighted the need for improved case management, assistance and entitlements for complex cases. The Australian community clearly have certain expectations on how these vulnerable groups should be treated.

	Ensuring a coordinated and supportive response to asylum seekers at the final stages reduces the likelihood of vulnerable cases becoming public concerns. This will also ensure community stability, the preservation of families, and caring for the needy as part of Australia's tradition of being inclusive and fair. Having individuals left destitute in the community or removed with no supports is neither in Australia’s interests nor the asylum seeker’s best interests.


Ministerial Section 417 issues:

Ongoing destitution also can lead to issues for people with untreated health concerns. People with chronic conditions denied the right to basic healthcare for considerable periods may subsequently require more serious health interventions, affecting ability to travel or in fact becoming a humanitarian issue under Section 417. In other cases, the impact of detention or destitution during the processing of the person’s case has lead to mental health issues, which again become a S417 issue.

	Ensuring appropriate care and access to healthcare during the determination process, reduces the likelihood of Section 417 requests based on health deterioration and the need for a humanitarian intervention.


Public Health Concerns:

Furthermore serious public health issues may arise when people arriving and seeking protection from various parts of the world are denied the right to health care. 

	Ensuring access to healthcare during the determination process reduces the likelihood of communicable diseases being undiagnosed or untreated.


Judicial Concerns:

Denying the right to work at the Section 417 stage also means people are likely to enter the courts to avoid the ministerial phase and subsequent loss of the right to work, in non 45 day rule affected cases. In addition, incorrect or misleading immigration advice from inexperienced or unscrupulous migration agents also contributes to badly compiled initial claims, and subsequent attempts for the claim to be properly heard, thus increasing DIMA’s, the RRT’s and the Minister’s work, prolonging the determination process by increasing the likelihood of judicial appeals or Ministerial 48b and 417 requests to rectify earlier mistakes.

	The accreditation requirements for Migration Agents involved in cases involving international obligations, such as PV applications or 417 requests, should be increased to those with specific international law training. Alternatively, asylum claims should only be done by a set provider list of not-for-profit IAAAS providers.


DIMA Concerns:

Lack of flexibility within the bridging visa regime creates a variety of pressures within various sections of DIMA. In the detention context, the restrictive nature of the BVE 0.51 category creates a range of difficulties in quickly and effectively responding to complex cases outside of a political intervention process, particularly cases involving individuals found not able to be adequately cared for in a detention environment. Section 189 of the Migration Act also creates challenges for the department and government in dealing with cases where it is undesirable to detain. 

At the Compliance level the residual, long-term destitute cases are increasingly becoming problematic with little avenue to respond to complex care or repatriation issues arising within the new case management assessment ‘trigger’ process. In addition, inflexibility in the regime to deal with issues relating to renewal, reporting, removal and revocation issues continue to challenge the unit and ultimately the entire Department and Minister’s office.

	Revisions to the bridging visa regime are in the interest of DIMA and the Minister and should be based on clear guidelines and standard client assessment in all decision making, while ensuring flexibility to deal with the complex care needs of detention release categories and vulnerable community asylum seekers.


Work rights Concerns:

While it is understood that the government is concerned about the right to work being a pull factor for people to seek asylum in Australia, the 45 day rule does little to address this concern. Individuals intending to lodge in order to work are likely to do so within 45 days. Those who are unlawful and plan to lodge in order to work would in many cases be detained, thus not a work rights issue. There are a number of ways the government can respond to concerns about the other group, those lawfully in Australia on some visa that may want to abuse the PV process in order to work. 

	Concerns about abusing the right to work mechanism in the PV stream can be explored by the Department in terms of means testing eligibility to work based on financial hardship, as occurs with ASAS, or limiting the right to work to one family member.


Settlement Concerns:

The current system is also counterproductive to the swift settlement of people later allowed to remain in Australia, due to the range of negative impacts on overall wellbeing of asylum seekers. This includes prolonged welfare dependency, passivity, high levels of mental and physical health issues and impact on family breakdown and domestic violence, all of which are typical responses to long-term poverty and destitution. Such issues are not in the interest of the broader community and require health and psychosocial intervention at considerable cost to the taxpayer. 

	Ensuring a BV regime with entitlements increases the likelihood of improved settlement of asylum seekers granted the right to remain, with lower costs to health and other services.


Disparity Concerns:

The wider community is increasingly becoming concerned about the vast disparities between entitlements and conditions for asylum seekers on bridging visas, ranging from refused asylum seekers being eligible for Centrelink, to pregnant mothers ineligible for any government assistance or Medicare.

	Ensuring a structure of uniform reception entitlements and conditions for asylum seekers in the community is in the interests of the asylum seeker, the community and the government.


10. Conclusion 
The Bridging Visa regime is currently extremely complex, inconsistent and unfair in its provision of entitlements and conditions for people seeking Australia’s protection. Hotham Mission research into more than 550 asylum seekers on bridging visas over a 5 year period has found regulatory changes in 1997 have left many asylum seekers destitute in the community, dependent on charities, friends or relatives to survive. Lack of income leads to high levels of nutritional and health concerns for children, pregnant mothers and others. Asylum seekers denied the right to work, volunteer and study, and children unable to socialize normally due to lack of funds for extracurricular and recreational activities impacted on the high levels of individuals requiring treatment for mental health conditions, as well as high levels of family breakdown, anxiety, depression and isolation.

The needs of asylum seekers whether on a community-based BVE, or a detention release on a BVE under regulation 2.20, may vary, but the underlying vulnerabilities exist in all categories. A wide range of serious welfare concerns arise for these groups left in the community with no right to work, healthcare or welfare-based support. This includes the risk to homelessness, the impact on health and overall wellbeing. As described in our research, prolonged destitution creates serious issues of concern for the wellbeing of asylum seekers, but ultimately may become issues of concern for government and the broader community, while impacting on immigration outcomes. 

The paper outlined various arguments about how the current regime is counterproductive to government objectives in relation to return, public interest, as well as concerns around the discrepancies in entitlements within the regime, the inconsistency and inadequacy of the discretion to grant entitlements, as well implementation and renewal difficulties within the regime. The Compliance unit lacks guidelines, assessment procedures, resources and flexibility in managing complex cases within the Bridging Visa regime affecting immigration outcomes and client wellbeing.

While minimum standards of duty of care and service provision exist throughout the Australian community in various legal and organisational frameworks, community-based asylum seekers have, on the whole, been denied such basic standards. Australia’s international obligations, and UNHCR guidelines, highlight appropriate and suitable healthcare, housing and income support, which should be extended to the reception of asylum seekers in the community. This paper has argued that it is not only an international obligation to ensure access to healthcare, housing and income to asylum seekers, but it is also in the national interest to do so by ensuring a stable, managed on-shore program with expeditious and appropriate outcomes.

Providing essential supports to asylum seekers in the community is not a difficult undertaking. Firstly, allowing work rights and healthcare for all asylum seekers, by reversing the 1997 amendments to the Bridging Visa E category, including the 45 day rule, would ensure access to work rights and Medicare during the judicial and humanitarian stages.

Secondly, a federally funded income support program already exists for community-based asylum seekers. This could be extended to other categories of asylum seekers with particular welfare needs, such as:

1. Asylum seekers released from detention on a Bridging Visa E under regulation 2.20

2. Community-based asylum seekers with unique and exceptional welfare needs for the entire duration of their determination claim.

As outlined in this paper, Hotham Mission proposes that Australia nurture a new approach and practice in working with people seeking Australia’s refugee protection or humanitarian intervention. This response should be based on a fair and uniform reception, ensuring appropriate duty of care, facilitating the humane removal of those not in need of protection, and assisting settlement for those found to need protection. This community-based reception response will enable the interests of the government, community and the asylum seeker to be upheld, while ensuring Australia meets its international obligations in our tradition of being an inclusive and fair society.
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� UNHCR, ‘Reception Standards for Asylum Seekers in the European Union’, Geneva, July 2002


� Nominated for the French Republic Human Rights Prize (2004) and the recipient of the Human Rights Award for Community 2002 (HREOC).


� Due to the 45 day rule. This group eligible for General Health Scheme.


� The Residence Determination process is in effect not a ‘release’ from detention as persons officially remain in detention


� Which Australia has accepted to include the death penalty, irrespective of whether it is lawfully or unlawfully imposed.


� Two other relevant treaties, which Australia has yet to sign are the Convention for the Suppression of theTraffic in Persons and of the Exploitation of the Prostitution of Others (1949) and the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (2000).


� PERCO (Platform for European Red Cross Cooperation on Refugees, Asylum Seekers and Migrants), ‘Guidelines on the Reception of asylum seekers for National Red Cross and Red Crescent Societies’, Geneva, 2001, p.7.


� � UNHCR’s Recommendations as Regards Harmonisation of Reception Standards for Asylum Seekers in the EU, July 2000


� UNHCR, ‘Reception Standards for Asylum Seekers in the European Union’, Geneva, July 2002; UNHCR, ‘Revised Guidelines on applicable criteria and the standards relating to the detention of asylum seekers’, Geneva, February 1999.


� States Parties shall recognize for every child the right to  benefit from social security, including social insurance and shall take the  necessary measures to achieve the full realization of this right in accordance with their national law: CROC article 26


� Report of the Senate Select Committee on Ministerial Discretion in Migration Matters, tabled March 31, 2004


� � Excom conclusion on reception  of  asylum seekers (No. 93 (LIII) 2002).


� http://www.immi.gov.au/detention/standards_index.htm


� http://europa.eu.int/scadplus/leg/en/lvb/l33150.htm


� http://en.wikipedia.org/wiki/Destitution


� Protecting children, Vol 1; Child Protection in Professional Development, DHS 2005


� (�HYPERLINK "http://en.wikipedia.org/wiki/Mental_health"��http://en.wikipedia.org/wiki/Mental_health�)


� Zubin, J. and Spring, B. (1977) Vulnerability: A New View on Schizophrenia Journal of Abnormal Psychology 86, 103-126


� The Department of Family and Community Service’s Supported Accommodation Assistance Program Act 1994


� Protection Children, Vol1 Child Protection in Professional Development, DHS, 2005


� www.stopchildabuse.com.au


� Issues presently facing Sri Lanka


Asian Development Bank- economic impact of the tsunami felt severely at the local and community levels.


Deteriorating security situation. Collapse of aid deal- major setback to peace process with increasing tension in Sri Lanka’s volatile northeast region.


According to the British Refugee Council’s report of  September 2003- Sri Lanka-Internally displaced persons and safe returns- the ‘present situation of war-affected areas are not yet conducive for large scale return of IDP’s and refugees’. 


Returnees will put great amount of pressure on communities- lack of capital, personnel and expertise needed to revitalise local economies. Some areas contaminated by an estimated  2 million landmines.





� Case identifier: 002/05, Date: 12 October 2005 (www.ombudsman.gov.au)





