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Detention in the EU-Legislation
A.
Detention of Asylum- Seekers

When an asylum-seeker arrives in an EU Country, he often first comes in a “reception centre”, mostly at the airport and than during his asylum procedure he can be accommodated in an “accommodation centre”.
I.
Asylum application and reception

1.
EU Commission, 3.04.2001:

COM (2001) 181 final: PROPOSAL FOR A COUNCIL DIRECTIVE laying down minimum standards on the reception of applicants for asylum in Member States
a.
Article 2: Definitions

aa.
Wording:

(l) “Detention” means confinement of an applicant for asylum by a Member State within a restricted area, such as prisons, detention centres or airport transit zones, where the applicant’s freedom of movement is substantially curtailed;
(m) “Accommodation centre” means any place used only for collective housing of applicants for asylum and their accompanying family members;

(n) “Detention centre” means any place used for housing, in a detention situation, applicants for asylum and their accompanying family members; it includes accommodation centres where the applicants’ freedom of movement is restricted to the centres.

bb.
Commentary on the Article in the same text:

This Article contains definitions of the various concepts and terms used in the provisions of the proposal:

(l) “Detention” covers any confinement of an applicant for asylum by a Member State within a restricted area where the applicant’s freedom of movement is substantially curtailed.

(m) The characteristics that identify a place as an accommodation centre are the following: it has to be a place where only applicants for asylum and their accompanying family members may be housed and it has to be for collective accommodation (and therefore does not include single flats or hotel rooms). The longer is the stay envisaged the wider should be the number of services and facilities that are made available to the applicants and their accompanying family members.

(n) For a place to be a detention centre it is sufficient that it be used for housing applicants and their accompanying family members in a situation where their freedom of movement is substantially curtailed. Therefore also premises set up for the specific purpose to house applicants and their accompanying family members during the examination of their application within the context of a procedure to decide on their right to legally enter the territory of a Member State as well as accommodation centres in situations where applicants for asylum and their accompanying family members are not allowed, in principle, to leave the centre, can be defined as detention centres under the meaning of the Directive.
cc.
Amendments of the EU Parliament:


(All from the rapporteur Jorge Salvador Hernández Mollar, 15.04.2002:

http://www.europarl.eu.int/registre/recherche/NoticeDetaillee.cfm?docid=2567&doclang=EN)
(l)  Detention means confinement of an applicant for asylum by a Member State within a restricted area, where the applicant’s freedom of movement is substantially curtailed;

Justification:

There is no point in including a list (which could never be exhaustive) of the places or area sin which, for legitimate and justified reasons, an asylum applicant has his freedom of movement temporarily restricted.

(m) Accommodation centre means any place used for collective housing of applicants for asylum and their accompanying family members;

Justification:

Use of the word only could, in well-founded cases of urgent need, prevent the temporary use of premises whose basic function is not that of housing asylum applicants.
(n) Detention centre means any place used for housing, in a detention situation, applicants for asylum and their accompanying family members;
Justification:
The deleted sentence adds nothing to the substance of the first sentence.
b.
Article 4: More favourable provisions
aa.
Wording:

Member States may introduce or retain more favourable provisions in the field of reception conditions for applicants for asylum in so far as they are compatible with this Directive.
bb.
Commentary on the Article in the same text:

This proposal for a Directive focuses only on minimum standards on reception of applicants for asylum. The relevant provisions of the Amsterdam Treaty should not be understood as precluding the Member States from granting more than the agreed minimum standards in this field (in general or for specific groups: it may be the case of applicants that are relatives of European Union Citizens). This Article accordingly allows Member States to grant applicants for asylum more favourable conditions insofar as they are compatible with the minimum standards laid down in this Directive.
cc.
Amendments of the EU Parliament:

Member States may introduce or shall retain more favourable provisions in the field of reception conditions for applicants for asylum provided that they are compatible with this Directive. This Directive shall in no circumstances be used to modify any more favourable provisions existing in the Member States.
Justification:
The adoption of this directive should not lead to Member States with higher standards reducing the level of reception conditions. Even though the meaning of the two expressions is very similar, the one introduced as an amendment is considered to be more suitable. This Directive must not be used to circumscribe refugees’ rights in the Member States; it must be understood that it sets minimum standards only.

c.
Article 5: Information
aa.
Wording:

1. Member States shall inform applicants for asylum as well as adult accompanying family members, immediately after they have lodged their application, of benefits to which they are entitled and of the obligations with which they must comply relating to reception conditions. Member States shall ensure that applicants are provided with information about organisations or persons that provide specific legal assistance and organisations that might be able to help them in relation to the available reception conditions, including health care to which they are entitled.

2. Member States shall ensure that each adult accompanying family member of an applicant is informed in private of the right to make a separate application for asylum
3. Member States shall ensure that the information referred to in paragraph 1 is in writing and, as far as possible, in a language that the applicants understand.

4. Applicants shall be informed of language courses and voluntary return schemes when they are available for them.
bb.
Commentary on the Article in the same text:


This Article concerns information to be given to applicants for asylum.

This paragraph, in line with the conclusions adopted by the 30 November/1 December 2000 Council, concerns the information that should be given to applicants for asylum on their rights and benefits which they may claim and the obligations they have to comply with. It is necessary to set a clear deadline after which the obligation to inform is in place and the time when an asylum application is lodged seems to be a fair deadline. The obligation to inform is a pre-requisite for applicants for asylum to be able to claim what they are entitled to and to respect the duties they are asked to comply with. They must also be informed about organisations or persons that provide specific legal assistance and organisations that might be able to help them in relation to the available reception conditions, as these organisations may be instrumental to ensuring practical access of applicants for asylum to legal assistance and reception. This paragraph, therefore, is the necessary corollary of Article 9(1) of the proposal for a Directive on minimum standards on procedures in Member States for granting and withdrawing refugee status (“Member States shall ensure that all applicants for asylum have the opportunity to contact in an effective manner organisations or persons that provide legal assistance at all stages of the procedure”). Finally, this paragraph explicitly requires applicants for asylum to be informed of the existence of organisations that can help them to solve problems connected to the actual access to health care.
(1) In accordance to the Directive on minimum standards in Member States for granting and withdrawing refugee status, even where an applicant has made an application also on behalf of his accompanying family members, each adult among them will have to be informed in private of the right to make a separate application for asylum.
(2) The need to give applicants the same kind of information in any place their asylum application may be filed and the need for them to keep this information suggests that it must be provided in writing, in a form that is understandable even by persons that usually do not have a legal background and, as far as possible (as it is not possible to provide written information in all existent languages), in a language the applicants for asylum understands.

(3) Language courses help applicants for asylum to understand the society that is hosting them. Voluntary return schemes can play an important role in solving some of the problems connected to the return of rejected asylum applicants to their country of origin. Therefore it seems appropriate that when these opportunities are available applicants for asylum are made aware of them.

cc.
Amendments of the EU Parliament:

(1) Member States shall inform each applicant for asylum as well as each adult accompanying family member, immediately after they have lodged their application, of benefits to which they are entitled and of the obligations with which they must comply relating to reception conditions.
Justification:
It must be made sure that each applicant and family member is informed about individual rights and obligations emanating from this directive.
(3) Member States shall ensure that the information referred to in paragraph 1 is in writing and in a language that the applicants can reasonably be expected to understand. Where necessary such information shall be provided verbally.
Justification:
Every possible effort must be made to ensure that asylum applicants are informed in a language which they understand. Such information shall be made available in writing and in essential cases, applicants shall be informed verbally.


(4) Deleted

Justification:
This type of specific information, along with other information referring to the benefits to which asylum applicants are entitled, is included in paragraph 1 of the article in question.

c.
Article 7: Freedom of movement
aa.
Wording

1. Member States shall grant applicants and their accompanying family members individual freedom of movement within their territory or in a specific area of it under the conditions set out in this Article.

2. Member States shall not hold applicants for asylum in detention for the sole reason that their applications for asylum need to be examined. However, Member States may hold an applicant for asylum in detention for the purpose of taking a decision in the cases described in Article […] of Directive …/…/EC [on minimum standards on procedures in Member States for granting and withdrawing refugee status].
bb.
Commentary on the Article in the same text:

(1) The issue of freedom of movement has proved to be one of the most difficult ones to find an agreement upon during the discussions held in Council on reception conditions for applicants for asylum. The conclusions adopted by the Council meeting of 30 November and 1 December 2000 endorse the principle of freedom of movement within the territory of the Member State in which the application was lodged or is being examined but leave open some options as far as the limits to this freedom of movement are concerned. The first paragraph of this Article endorses the principle of the freedom of movement of applicants for asylum and their accompanying family members in the national territory of a Member State or in a restricted area of it and states that the freedom is granted with the limits set out in the following paragraphs.

(2) The second paragraph, which rules out the detention of applicants for asylum simply because they are applicants, is both the logical consequence of the principle of the freedom of movement and the consistent counterpart of the relevant provision of the proposal for a Directive on minimum standards on procedures in Member States for granting and withdrawing refugee status.
cc.
Amendments the EU Parliament:

(1) Member States shall grant applicants and their accompanying family members individual freedom of movement within their territory and may decide to limit it to a specific area of it only for exceptional reasons, where it is essential for implementing this Directive or in order to enable applications for asylum to be processed swiftly.

Justification:
Restricting freedom of movement is a violation of human rights.
6a) (new:) In those cases where Member States are detaining those awaiting expulsion following unsuccessful asylum applications, they shall be detained in facilities separate from those mentioned in Article 16. 
Justification:
Asylum applicants who are still in the procedure and those who are awaiting expulsion should not be held in the same accommodation centres.

d.
Article 8: Material reception conditions
aa.
Wording:

Member States shall ensure that applicants and their accompanying family members are provided with material reception conditions, in accordance with the provisions of Chapter III.

bb.
Commentary on the Article in the same text:
According to the conclusions of the Council meeting of 30 November and 1 December 2000 on reception conditions: “the host State should ensure either that its competent reception authorities provide accommodation, including lodging, food and basic daily expenses, or payment of an allowance, supplemented if need be depending on the composition of the family”. This article meets the indications of the Council conclusions on this issue and makes reference to Chapter III where its regulation is laid down.

cc.
No amendments of the EU Parliament
e.
Article 9: Families
aa.
Wording:

Member States shall take appropriate measures to maintain the unity of the family as present within their territory, if applicants and their accompanying family members are provided with housing by that Member State and applicants so request.
bb.
Commentary on the Article in the same text:

This Article addresses the issue of the family unity in the light of the Council’s conclusion on the same issue. It is made conditional on the applicant’s desire to remain united with his or her family (e.g. by means of tracing activities, confined if necessary to the territory of the host Member State). The purpose of this provision is to solve the problems caused where family members arrive in the host country at the same time or at different times (assuming the asylum procedure is still pending for all the applicants) and for different reasons are housed in different places.

cc.
No amendments of the EU Parliament
f.
Article 10: Health Care
aa.
Wording

Member States shall ensure that applicants for asylum and their accompanying family members have access to health and psychological care, in accordance with the provisions of Chapter IV.

bb.
Commentary on the Article in the same text:

This Article concerns the issue of health care. It meets the indications of the Council conclusions concerning this issue (“Asylum seekers' access to appropriate medical treatment to meet their immediate needs should be guaranteed”) and makes reference to Chapter IV where its regulation is laid down.
cc.
No commentary in the EU-Parliament
g.
Article 12: Schooling and education of minors
aa.
Wording

1. Member States shall ensure that minor children of applicants for asylum and applicants for asylum who are minors have access to the education system under the same conditions as nationals for so long as a deportation order against them or their parents cannot actually be enforced. (…)
bb.
Commentary on the Article in the same text:

(1) This paragraph concerns the schooling and education of minor children of applicants for asylum and minor applicants. The possibility of schooling for minors is one of the reception conditions that should be harmonised in the Member States. Reference is made to the concept of “minors” without specific reference to “school age”, as this age varies from one Member State to another, and the United Nations Convention on the Rights of the Child does not make the schooling of minors conditional on their age.

cc.
Amendments of the EU-Parliament:

(1) Member States shall ensure that minor children of applicants for asylum and applicants for asylum who are minors have access to the education system and are covered by rules on compulsory schooling under the same conditions as nationals for so long as a deportation order against them or their parents cannot actually be enforced.
Justification:
The children of applicants for asylum should be covered by whatever rules exist on compulsory schooling and must have access to education as soon as possible under the same conditions as nationals.

h.
Article 15: General rules
aa.
Wording:

2. Member States shall make provisions on material reception conditions to ensure a standard of living adequate for the health and the well being of applicants and their accompanying family members as well as the protection of their fundamental rights. Member States shall ensure that that standard of living is met in the specific situation of persons who have special needs, in accordance with Article 23, as well as in relation to the situation of persons who are in detention. Member States shall ensure that this standard is determined with regard to the length of the procedure.

bb.
Commentary on the Article in the same text:

(2) This paragraph reproduces, with reference to material reception conditions, the general principles provided for by Article 25 of the Universal Declaration of Human Rights. The material reception conditions provided must ensure a standard of living adequate for the health and the well being of the applicants and of their accompanying family members (e.g.: while providing housing, Member States should ensure the separation between men and women, save in the case of families whose unity must be preserved as far as possible should be ensured). Member States shall ensure, in providing material reception conditions, the protection of the applicants and their accompanying family members’ fundamental rights. This rule refers, in particular, to the rights enshrined in the European Convention on Human Rights (e.g. Article 9 of the Convention includes the right to manifest one’s religion and Member States should make possible the exercise of this right by ensuring access to a place to pray). 16 Member States are required to adapt the general standard provided for in the first subparagraph to the specific situation of persons who have special needs (e.g. specific form of housing may be needed for elderly or disabled people while properly equipped areas for study and recreational activities are necessary in case minors are housed in a centre) in accordance with Article 23 (individual assessment of the special need) and in relation to the situation of persons that are in detention (e.g. it is necessary to ensure access to open air areas as well as to premises for leisure activities). Finally, this paragraph sets the rule that the current standard must be improved in relation to the length of the procedure. It is assumed that the longer the procedure the more the needs that must be addressed to ensure the well being of the applicants increase.
cc.
Amendments of the EU Parliament:


(2) Last sentence is deleted.
Justification:
The reception conditions must at all times be such as to ensure that human rights are respected, irrespective of the length of the procedure.
i.
Article 16: Housing

aa.
Wording:


1. Housing shall be granted in one or a combination of the following forms:

(a) in premises set up for the specific purpose of housing applicants and their accompanying family members during the examination of an application within the context of a procedure to decide on the right of the applicants to legally enter the territory of a Member State;

(b) in accommodation centres;
2. Member States shall ensure to applicants and their accompanying family members provided with the housing referred to in paragraphs 1(a), (b) and (c):
(a) access to emergency health and psychological care and to health care that cannot be postponed;

(b) protection of their family life and privacy;

(c) the possibility of communicating with the outside world, including at least relatives, legal advisers and representatives of the United Nations High Commissioner for Refugees (UNHCR) and the relevant non-governmental organisations (NGOs).

Member States shall ensure that applicants and their accompanying family members are protected from sexual assault within the premises referred to in paragraphs 1(a) and (b).
3. Member States shall ensure that minor children of applicants or applicants who are minors are lodged with their parents or with the adult family member responsible for them whether by law or by custom. Minor children of applicants or applicants who are minors, who have adult family members responsible for them already living in the Member State in which the application has been lodged or is being examined shall be allowed to stay with their family members, for the duration of their stay in the country.

5. Persons working in accommodation centres shall be specifically trained or have a specific background in relation to the characteristics and the specific needs of applicants for asylum and their accompanying family members. They shall be bound by the confidentiality principle.
7. Member States shall ensure that legal advisers or counsellors of applicants for asylum and the representatives of the UNHCR and the relevant NGOs have access to all housing facilities. Limits on such access may only be imposed on grounds relating to the security of the facilities and of the applicants.
bb.
Commentary on the Article in the same text:

(1) This paragraph focuses on models of housing that can be chosen by Member States. It is clear from current experience in Member States that there is no single actor that should be chosen at Community level as far as management of housing is concerned. It is useful to preserve the present set of options that allow Member States to easily adjust the reception to different (local) situations. The models of accommodation are an exhaustive list but they may be combined.

(a) premises set up for the specific purpose of housing applicants and their accompanying family members during the examination of their application within the context of a procedure to decide on their right to legally enter the territory of a Member State (these premises may be located in airports, sea ports, border posts or in their vicinity but may also be elsewhere);

(b) housing in accommodation centres;
(2) This paragraph lays down some specific requirements of any housing for applicants for asylum: access to emergency health and psychological care and health care that cannot be postponed; protection of family life (family members must be kept together as far as possible) and privacy, availability of means of communication with the outside world (i.e. at least the concrete possibility to communicate with relatives, legal advisers, UNHCR and relevant NGOs representatives); and protection from sexual assault within the premises referred to in paragraphs 1(a) and 1(b) (separation between men and women who do not belong to the same family).

(3) According to this paragraph children are to be lodged with their parents or with the adult family member responsible for them by law or by custom. The same should apply where the adult family member responsible for them was living in the country before the minor’s arrival. The adult concerned does not have to be an applicant himself. Minors should be allowed to stay with the adult concerned for the duration of their stay in the Member State in which the application was lodged or is being examined. This rule may be disregarded only in exceptional circumstances (e.g. sudden mass influx of applicants for asylum), for a brief period of time.
(5) The specific needs of applicants for asylum and their accompanying family members require persons working in the accommodation centres to be specifically trained or have a specific background. As applicants themselves or their family who are still in the county of origin may be the target of retaliatory measures, the persons working with them must be bound by the confidentiality duty.
(7) Applicants for asylum need to be in contact with their legal advisers or counsellors in order to have the full possibility to give their contribution to examination of their

applications. These advisers should, therefore, have access to all housing facilities where applicants are accommodated. In addition, the United Nations High Commissioner for Refugees and the relevant non-governmental organisations have a specific interest in having access to all housing facilities. This principle can be restricted only in case the security of the facilities or of the applicants is endangered. As Member States may decide to disperse applicants on the national territory, it must be ensured that the areas where applicants are required to stay are actually accessible to the mentioned persons and organisations. It is an implicit minimum requirement that the housing provided should be in such areas.
cc.
Amendments of the EU Parliament:


(2) (a) access to health and psychological care;

Justification:
There is no reason for placing limits of whatever kind on access to health care and psychological support. Asylum applicants’ safety should be guaranteed in society as a whole.
(b) protection of their private and family life;
Justification:
Article 7 of the EU Charter of Fundamental Rights refers to respect for private and family life.
Member States shall ensure that applicants and their accompanying family members are protected from all forms of aggression and shall guarantee their safety.
Justification:
There is no reason for placing limits of whatever kind on access to health care and psychological support. Asylum applicants’ safety should be guaranteed in society as a whole.
(3) Member States shall ensure that members of the same family are housed together. Minor children of applicants or applicants who are minors shall be lodged with the adult family member responsible for them whether by law or by custom. Applicants who have family members already living in the Member State in which the application has been lodged or is being examined shall be allowed to stay with their family members, for the duration of their stay in the country.

Justification:
Families must, to the greatest extent possible, stay together and, in particular if they have members living in the host Member State, be authorised to stay with them.

(5). Persons working in accommodation centres shall be adequately trained and shall be bound by the confidentiality principle as regards the information to which they gain access through their work.

Justification:
It is important to specify that the confidentiality principle refers to information acquired at work.

(7) Member States shall ensure that legal advisers or counsellors of applicants for asylum and the representatives of the UNHCR and the relevant NGOs have access to all housing facilities.

Justification:
It is not appropriate to limit access to housing facilities for legal advisers and organisations such as UNHCR.

j.
Article 17: Total amount of allowances or vouchers
aa.
Wording

2. Member States may decide not to pay an allowance for daily expenses, when applicants for asylum are in detention.
bb.
Commentary on the Article in the same text:

(2) The allowance for daily expenses may be excluded when applicants for asylum are in detention as, in this situation, it may be not necessary in relation to the aim of ensuring the well being of the applicants and their accompanying family members.
cc.
Amendments of the EU Parliament:


 (2) Deleted

Justification:
This paragraph is regarded as excessively discretionary.
2.
EU Council:

COUNCIL DIRECTIVE 2003/9/EC of January 2003: laying down minimum standards for the reception of asylum seekers
a.
Article 2: Definitions
(k) ‘detention’ shall mean confinement of an asylum seeker by a Member State within a particular place, where the applicant is deprived of his or her freedom of movement;

(l) ‘accommodation centre’ shall mean any place used for collective housing of asylum seekers.
b.
Article 4: More favourable provisions
Member States may introduce or retain more favourable provisions in the field of reception conditions for asylum seekers and other close relatives of the applicant who are present in the same Member State when they are dependent on him or for humanitarian reasons insofar as these provisions are compatible with this Directive.

c.
Article 5: Information
1. Member States shall inform asylum seekers, within a reasonable time not exceeding fifteen days after they have lodged their application for asylum with the competent authority, of at least any established benefits and of the obligations with which they must comply relating to reception conditions. Member States shall ensure that applicants are provided with information on organisations or groups of persons that provide specific legal assistance and organisations that might be able to help or inform them concerning the available reception conditions, including health care.
2. Member States shall ensure that the information referred to in paragraph 1 is in writing and, as far as possible, in a language that the applicants may reasonably be supposed to understand. Where appropriate, this information may also be supplied orally.
d.
Article 6: Documentation

1. Member States shall ensure that, within three days after an application is lodged with the competent authority, the applicant is provided with a document issued in his or her own name certifying his or her status as an asylum seeker or testifying that he or she is allowed to stay in the territory of the Member State while his or her application is pending or being examined.

If the holder is not free to move within all or a part of the territory of the Member State, the document shall also certify this fact.

2. Member States may exclude application of this Article when the asylum seeker is in detention and during the examination of an application for asylum made at the border or within the context of a procedure to decide on the right of the applicant legally to enter the territory of a Member State. In specific cases, during the examination of an application for asylum, Member States may provide applicants with other evidence equivalent to the document referred to in paragraph 1.
e.
Article 7: Residence and freedom of movement
1. Asylum seekers may move freely within the territory of the host Member State or within an area assigned to them by that Member State. The assigned area shall not affect the unalienable sphere of private life and shall allow sufficient scope for guaranteeing access to all benefits under this Directive.

2. Member States may decide on the residence of the asylum seeker for reasons of public interest, public order or, when necessary, for the swift processing and effective monitoring of his or her application.

3. When it proves necessary, for example for legal reasons or reasons of public order, Member States may confine an applicant to a particular place in accordance with their national law.

f.
Article 8: Families
Member States shall take appropriate measures to maintain as far as possible family unity as present within their territory, if applicants are provided with housing by the Member State concerned. Such measures shall be implemented with the asylum seeker's agreement.

g.
Article 9: Medical screening
Member States may require medical screening for applicants on public health grounds.

h.
Article 10: Schooling and education of minors
1. Member States shall grant to minor children of asylum seekers and to asylum seekers who are minors access to the education system under similar conditions as nationals of the host Member State for so long as an expulsion measure against

Them or their parents is not actually enforced. Such education may be provided in accommodation centres.

The Member State concerned may stipulate that such access must be confined to the State education system. Minors shall be younger than the age of legal majority in the Member State in which the application for asylum was lodged or is being examined. Member States shall not withdraw secondary education for the sole reason that the minor has reached the age of majority.
2. Access to the education system shall not be postponed for more than three months from the date the application for asylum was lodged by the minor or the minor's parents. This period may be extended to one year where specific education is provided in order to facilitate access to the education system.

3. Where access to the education system as set out in paragraph 1 is not possible due to the specific situation of the minor, the Member State may offer other education arrangements.

i.
Article 13: General rules on material reception conditions and healthcare
2. Member States shall make provisions on material reception conditions to ensure a standard of living adequate for the health of applicants and capable of ensuring their subsistence. 6.2.2003 L 31/21 Official Journal of the European Union EN Member States shall ensure that that standard of living is met in the specific situation of persons who have special needs, in accordance with Article 17, as well as in relation to the situation of persons who are in detention.
j.
Article 14: Modalities for material reception conditions
1. Where housing is provided in kind, it should take one or a combination of the following forms:

(b) accommodation centres which guarantee an adequate standard of living;

2. Member States shall ensure that applicants provided with the housing referred to in paragraph 1(a), (b) and (c) are assured:

(a) protection of their family life;

(b) the possibility of communicating with relatives, legal advisers and representatives of the United Nations High Commissioner for Refugees (UNHCR) and non-governmental organisations (NGOs) recognised by Member States. Member States shall pay particular attention to the prevention of assault within the premises and accommodation centres referred to in paragraph 1(a) and (b).

3. Member States shall ensure, if appropriate, that minor children of applicants or applicants who are minors are lodged with their parents or with the adult family member responsible for them whether by law or by custom.

4. Member States shall ensure that transfers of applicants from one housing facility to another take place only when necessary. Member States shall provide for the possibility for applicants to inform their legal advisers of the transfer and of their new address.
5. Persons working in accommodation centres shall be adequately trained and shall be bound by the confidentiality principle as defined in the national law in relation to any information they obtain in the course of their work.

6. Member States may involve applicants in managing the material resources and non-material aspects of life in the centre through an advisory board or council representing residents.

7. Legal advisors or counsellors of asylum seekers and representatives of the United Nations High Commissioner for Refugees or non-governmental organisations designated by the latter and recognised by the Member State concerned shall be granted access to accommodation centres and other housing facilities in order to assist the said asylum seekers. Limits on such access may be imposed only on grounds relating to the security of the centres and facilities and of the asylum seekers.
8. Member States may exceptionally set modalities for material reception conditions different from those provided for in this Article, for a reasonable period which shall be as short as possible, when:
— an initial assessment of the specific needs of the applicant is required,

— material reception conditions, as provided for in this Article, are not available  in a   certain geographical area,

— housing capacities normally available are temporarily exhausted,

— the asylum seeker is in detention or confined to border posts.

These different conditions shall cover in any case basic needs.
k.
Article 15: Health care
1. Member States shall ensure that applicants receive the necessary health care which shall include, at least, emergency care and essential treatment of illness.

2. Member States shall provide necessary medical or other assistance to applicants who have special needs.

l.
Article 17: General principle
1. Member States shall take into account the specific situation of vulnerable persons such as minors, unaccompanied minors, disabled people, elderly people, pregnant women, single parents with minor children and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence, in the national legislation implementing the provisions of Chapter II relating to material reception conditions and health care.

2. Paragraph 1 shall apply only to persons found to have special needs after an individual evaluation of their situation.

m.
Article 19: Unaccompanied minors
2. Unaccompanied minors who make an application for asylum shall, from the moment they are admitted to the territory to the moment they are obliged to leave the host Member State in which the application for asylum was made or is being examined, be placed:

(a) with adult relatives;

(b) with a foster-family;

(c) in accommodation centres with special provisions for minors;

(d) in other accommodation suitable for minors.

Member States may place unaccompanied minors aged 16 or over in accommodation centres for adult asylum seekers. As far as possible, siblings shall be kept together, taking into account the best interests of the minor concerned and, in particular, his or her age and degree of maturity. Changes of residence of unaccompanied minors shall be limited to a minimum.

4. Those working with unaccompanied minors shall have had or receive appropriate training concerning their needs, and shall be bound by the confidentiality principle as defined in the national law, in relation to any information they obtain in the course of their work.

II.
Asylum procedure and accommodation
1.
EU Commission, 20.09.2000:

COM (2000) 578 final, 2000/0238 (CNS): PROPOSAL FOR A COUNCIL DIRECTIVE on minimum standards on procedures in Member States for granting and withdrawing refugee status 

a.
Article 2: definitions
aa.
Wording

(k) “Detention” means confinement of an applicant for asylum by a Member State within a restricted area, such as prisons, detention facilities or airport transit zones, where his freedom of movement is substantially curtailed;

bb.
Commentary on the Article in the same text:

(k) "Detention" covers any confinement of an applicant for asylum by a Member State within a restricted area where the freedom of movement of the applicant is substantially curtailed.

cc.
No amendments of the EU Parliament:

bb.
Article 11: Basic principles and guarantees
aa.
Wording

1. Member States shall not hold an applicant for asylum in detention for the sole reason that his application for asylum needs to be examined. However, Member States may hold an applicant for asylum in detention for the purpose of taking a decision in the following cases, in accordance with a procedure prescribed by national law and only for as long as is necessary:

(a) to ascertain or verify his identity or nationality;

(b) to determine his identity or nationality when he has destroyed or disposed of his travel and/or identity documents or used fraudulent documents upon arrival in the Member State in order to mislead the authorities;

(c) to determine the elements on which his application for asylum is based which in other circumstances could be lost;

(d) in the context of a procedure, to decide on his right to enter the territory.

2. Member States shall provide by law for the possibility of an initial review and subsequent regular reviews of the order for detention of applicants for asylum detained pursuant to paragraph 1.

bb.
Commentary on the Article in the same text:

1. Paragraph 1 of this Article sets a minimum framework for assessing the legitimacy of cases of detention which are based on the need for an efficient and adequate examination of an asylum application. On the one hand, a basic standard should be that an applicant must not, as a rule, be detained for the sole reason that he is an applicant. On the other hand, the needs of Member States to detain certain of these applicants for the purpose of determining identity and facts are recognised. The description of cases falling within this purpose is drawn from EXCOM Conclusion 44 (XXXVII). The Article does not, in any way whatsoever, interfere with national policies on detention of aliens for other purposes nor with the treatment of detainees in general.
2. Paragraph 2 provides that Member States must provide by law for the possibility of an initial review and subsequent regular reviews of the detention order in the cases described under the first paragraph.
cc.
Amendments of the EU Parliament:


(All from the rapporteur Graham R: Watson, 31.08.2002:

http://www.europarl.eu.int/omk/sipade3?PUBREF=-//EP//TEXT+REPORT+A5-2001-0291+0+NOT+XML+V0//EN)
1. Member States shall not hold an applicant for asylum in detention for the sole reason that his application for asylum needs to be examined. Member States may only hold an applicant for asylum in detention in the following cases, if appropriate, in accordance with a procedure prescribed by national law and only for as long as is necessary:
(a) Delete

Justification:
The wording of (a) is too general, and the matter is covered by (b).

(c) Delete

(d) Delete


Justification:
Detention of asylum-seekers should normally be avoided. It may be resorted to only on grounds prescribed by law to verify identity; to determine the elements on which the claim is based; to deal with cases where refugees or asylum-seekers have destroyed documents or have used fraudulent documents; to protect national security or public order. None of the reasons given is sufficient to justify detention. In particular, subparagraph (d) contradicts the first subparagraph of point 1 of the same article.
(da) new: to ensure the application of a removal order against an applicant whose claim has been definitively rejected on condition that all appeals procedures have been exhausted and there are no humanitarian grounds on which to grant a permit to stay.

(db) new: to protect national security and public order where there is evidence to show that the asylum applicant is likely to pose a risk to such principles.

Justification:
The additional grounds indicated here cover situations justifying detention.
2. In compliance with Article 5 and 6 of the ECHR Member States shall provide by law for a prompt and mandatory initial review and subsequent regular reviews of the order for detention. This shall be before a duly empowered impartial and independent body in which the detainee can make a full challenge to the legality and grounds for detention. The detainee shall be provided with legal assistance pursuant to Article 9 of this directive. The result of such reviews shall be communicated promptly to the detainee and/or his legal advisor in a language which he understands. 
Justification:
In order to guarantee the independence of the review, the decision to suspend or extend detention should be taken by a body which is independent of the authority responsible for the detention. This strengthens the safeguards for the applicant notably in order to respect Articles 5 and 6 ECHR.
2a. (new:) Those subject to a detention order pursuant to paragraph 1 shall be detained separately from convicted criminals or prisoners on remand and Member States shall ensure that detention is humane and respects fundamental rights of the individual, including access to medical treatment, and exercise of their religion.

Justification:
It is essential that if an individual is detained his fundamental rights are not compromised and that he is not treated as a criminal.

Article 11 (a) (new:) Unaccompanied minors seeking asylum should not be kept in detention solely for reasons of immigration control. Measures restricting the freedom of movement of such minors should only be taken if, under all circumstances, they clearly appear to be in their best interests.

Justification:
Detention of asylum-seekers should normally be avoided and, in particular unaccompanied minors seeking asylum should never be detained solely on account of illegal entry or presence.
11 (b) (new:) The procedures should also contribute to the improvement of the Union’s international relations by being as clear and transparent as possible in order to facilitate their interpretation by third countries and their citizens. Moreover, this legislation sets the standards that need to be met by all candidate countries.

Justification:
Self-explanatory
c.
Article 14: Basic principles and guarantees
aa.
Wording

1. Member States shall ensure that:

 (e) personnel responsible for orders of detention have received the necessary basic training with respect to national asylum law, relevant international human rights law, this Directive and national rules for detention.

bb.
Commentary on the Article in the same text:

1. This Article spells out minimum requirements for the training of personnel responsible for the implementation of duties laid down in the Directive. In principle, for the purposes of implementing the Directive, an initial training course is considered sufficient. Member States may of course provide for further training at suitable intervals. To ensure accuracy, types of personnel are listed according to the nature of the duties performed.

 (e) This point relates to the personnel responsible for the duties laid down in Article 11.

cc.
Amendments of the EU Parliament:

(e) personnel responsible for orders of detention have received the necessary training with respect to national asylum law, relevant international human rights law, European legislation on asylum and information about the countries of origin and national rules for detention and receive regular in-service training in these fields.
Justification:
It is not enough to give the officials concerned general basic training: they must be properly trained for their task. It is necessary to bring the directive into line with the provisions of Council of Europe Recommendation 98/15. Moreover, in Paragraph 8 of its resolution of 15 June 2000, the European Parliament calls for sufficient numbers of suitably qualified personnel to be made available.
d.
Article 17: Basic principles and guarantees 
aa.
Wording
Member States shall take appropriate measures to enable the UNHCR or other organisations that are working on behalf of the UNHCR:

(a) to have access to applicants for asylum, including those in detention and in airport transit zones;

(b) to have access to information on individual applications for asylum, on the course of the procedure and on the decisions taken, provided that the applicant for asylum agrees;

(c) to be able to make representations, in the exercise of its supervisory responsibilities under Article 35 of the Geneva Convention, to any competent authorities regarding individual applications for asylum at any stage of the procedure.
bb.
Commentary on the Article in the same text:

This Article sets out three different areas of responsibility of the UNHCR: access to asylum applicants (point (a)); access to information regarding individual asylum applications (point (b)) and the power to make representations in asylum procedures (point (c)), given its mandate under Article 35 of the Geneva Convention.
cc.
Amendments of the EU Parliament:

Member States shall take appropriate measures to enable the UNHCR or other organisations that are working on behalf of the UNHCR or independently:

Justification:
Other NGOs work with asylum seekers, not just those under the auspices of the UNHCR. To limit this would be to deprive asylum seekers of vital assistance and support.

e.
Article 35: Appeals procedures
aa.
Wording

1. Member States shall ensure that, in cases where an application has been found to be inadmissible or manifestly unfounded, the reviewing body takes a decision within 65 working days after notice of appeal has been given in accordance with Article 34(1).

2. Member States may adopt by law or regulation time-limits for examination by the reviewing body in other cases.

3. A time-limit in paragraph 1 or 2 may be extended if there is reasonable cause.

Reasonable cause is, inter alia, assumed if the reviewing body is awaiting clarification by the Appellate Court on a point of law that could affect the nature of its decision. If the time-limit is extended, the reviewing body must serve written notice on the applicant. An extension of the time-limit in a particular case is not valid unless notice is served on the applicant.
bb.
Commentary on the Article in the same text:

An accelerated procedure would not really be of any practical use if the decision of a reviewing body in an accelerated case took (nearly) as long as in a regular case. This Article therefore lays down a time-limit for decisions by the reviewing bodies in inadmissible and manifestly unfounded cases. Paragraph 1 states that a decision of a reviewing body in an inadmissible or manifestly unfounded case should be taken within 65 working days after notice for appeal is given. Paragraph 2 suggests that Member States could lay down time-limits in other cases. This would help increase the legal certainty about the duration of the procedure from the point of view of applicants. Following the suggestion in Article 38(3), it could also enable applicants to make reviewing bodies accountable for delays by way of a procedure similar to Article 24(2). Paragraph 3 concerns minimum standards similar to the standards laid down in Article 24(3).

cc.
Amendments of the EU Parliament:

1. Member States shall ensure that, in cases where an application has been found to be inadmissible or manifestly unfounded, the reviewing body takes a decision within three months after notice of appeal / judicial review has been given in accordance with Article 34(1).
Justification:
The rapporteur takes the view that it is much simpler to count in weeks and months. It is also clearer for the applicant. The second change makes it clear that, depending on national arrangements, the first resort can either be to a higher administrative body or committee, or a court.
3. A time-limit in paragraph 1 or 2 may be extended by three months if there is reasonable cause. In the specific event of a decision of the court of appeal which is relevant to the decision on the application being awaited, the determining authority may extend the time limit, in agreement with the applicant for asylum, by a further six months. If the time-limit is extended, the reviewing body must serve written notice on the applicant in a language which he understands. An extension of the time limit in a particular case is not valid unless notice is served on the applicant.

Justification:
The change in wording is more appropriate for the determining body since it is more fact based. The fact that the extension can only take place with the agreement of the asylum seeker strengthens his/her legal position with a view to a rapid procedure.

As regards the second paragraph, this is a fundamental right, and one which the directive recognises at all other stages in the procedure. It is therefore logical to fill this gap.

f.
Article 36: Appeals procedures
aa.
Wording

1. Member States may introduce a procedure that provides for automatic review by a reviewing body of decisions by determining authorities finding cases to be in inadmissible or manifestly unfounded.

2. If a Member State chooses to introduce such a procedure, it shall provide for reasonable time-limits for the applicant to submit written comments.

3. In a procedure providing for automatic review, the provisions of Articles 32(2), 33 and 34(3), (4) and (5) shall apply.

bb.
Commentary on the Article in the same text:

This Article allows Member States to introduce a procedure for automatic review of decisions by determining authorities in inadmissible and manifestly unfounded cases instead of appeal. Automatic review takes place in certain Member States. The system is described in the 1995 Council Resolution on minimum guarantees as an alternative to appeal. Automatic review avoids the need to wait for the applicant to give notice for appeal. The reviewing body is immediately requested to confirm or nullify the decision taken by the determining authority and this may enable the Member State to implement an adverse decision rapidly when it is not nullified.

1. This paragraph gives Member States the option of introducing automatic review in inadmissible and manifestly unfounded cases.

2. Paragraph 2 requires those Member States which introduce such a procedure to provide for reasonable time-limits for the applicant to submit written comments. Thus, these procedures include a guarantee that applicants for asylum can put forward their objections to an adverse decision as in an ordinary appeals procedure. Given the nature of automatic review as an additional safeguard for decision-making taken up by the authorities themselves, this time-limit can be short.

3. Paragraph 3 is designed to ensure that automatic review is subject to the same minimum standards for decision making as appeal, except for the standards on time-limits.

cc.
Amendments of the EU Parliament:


Delete.


Justification:
Firstly, this provision runs counter to the aim of the proposal for a directive - to shorten the asylum procedure; secondly, it is unacceptable to introduce additional administrative procedures of this kind.

f.
Article 37: Appeals procedures
aa.
Wording

This provision introduces the possibility of introducing accelerated appeal (Article 35) or automatic review (Article 36) to some regular cases. Accelerated appeal would ensure that the reviewing body prioritises its decision making in these cases. Alternatively, it may be felt by Member States that certain regular cases are of a sensitive nature and, irrespective of the applicant's wish for an appeal, call for a review. Certain principles of law could be at stake.

The government might feel more confident if backed by the reviewing body when implementing an adverse decision. As with inadmissible and manifestly unfounded cases, application of automatic review could thus be seen as an additional safeguard within the decision-making process of the authorities.
(f) The final ground is that the applicant is held in detention. This could be the kind of case to prioritise under all circumstances.

bb.
Commentary on the Article in the same text:

This provision introduces the possibility of introducing accelerated appeal (Article 35) or automatic review (Article 36) to some regular cases. Accelerated appeal would ensure that the reviewing body prioritises its decision making in these cases. Alternatively, it may be felt by Member States that certain regular cases are of a sensitive nature and, irrespective of the applicant's wish for an appeal, call for a review. Certain principles of law could be at stake.

The government might feel more confident if backed by the reviewing body when implementing an adverse decision. As with inadmissible and manifestly unfounded cases, application of automatic review could thus be seen as an additional safeguard within the decision-making process of the authorities.

(f) The final ground is that the applicant is held in detention. This could be the kind of case to prioritise under all circumstances.

cc.
No amendments of the EU Parliament
2.
EU Commission, 18.6.2002
COM (2002) 326 final, 2000/0238 (CNS): Amended proposal for a COUNCIL DIRECTIVE on minimum standards on procedures in Member States for granting and withdrawing refugee status
a.
Article 2: Definitions

aa.
Wording

(j) “Detention” means the confinement of an applicant for asylum by a Member State within a restricted area, where his freedom of movement is substantially curtailed;
bb.
Commentary on the Article in the same text:

This Article contains definitions of the various concepts and terms used in the provisions of the proposal. 
cc.
No amendments of the EU Parliament

b.
Article 17: Detention pending a decision by the determining authority
aa.
Wording

1) Without prejudice to Article 18, Member States shall not hold an applicant for asylum in detention for the sole reason that his application for asylum needs to be examined before a decision is taken by the determining authority.

However, Member States may only hold an applicant for asylum in detention during the examination of the application where such detention is, in accordance with a procedure laid down by national law or regulation, objectively necessary for an efficient examination of the application or where, on the basis of the personal conduct of the applicant, there is a strong likelihood of his absconding. 

2) Member States may also hold an applicant for asylum in detention during the examination of his application if there are grounds for believing that the restriction on his freedom of movement is necessary for a quick decision to be made. Detention for this reason shall not exceed two weeks. 

3) Member States shall provide for the possibility of an initial judicial review and subsequent regular judicial reviews of the order for detention of applicants for asylum detained pursuant to paragraph 1.

Member States shall ensure that the court called upon to review the order of detention is competent to review whether detention is in accordance with the provisions of this Article.
bb.
Commentary on the Article in the same text:

Article 17 sets a minimum framework for assessing the legitimacy of cases of detention but takes a different angle than former Article 11. Instead of exhaustively enumerating legitimate grounds for detention, it is proposed to limit the scope of Community law related to first stage harmonisation to laying down guarantees as regards the exceptions to the principle that an applicant should not solely be detained because he is an applicant for asylum. The guarantees listed in §1 are twofold: a description in general terms of the aim of detention in an asylum procedure and procedural guarantees. As to the aim, Member States should base individual grounds for detention on either the need for an efficient examination of an asylum application or the prevention of absconding by the applicant. The procedural guarantees, on the other hand, are that the detention is in accordance with a procedure laid down by national law or regulation that each decision to detain a specific applicant is either objectively necessary for an efficient examination or, in the case of a risk of absconding, based solely on an assessment of the personal conduct of the applicant. Moreover, initial and subsequent judicial reviews of the detention order should take place. The courts in question should have the necessary competence to review detention orders pursuant to this provision.

Following practice in some Member States, §2 introduces the option for Member States to detain applicants at the beginning of the procedure in order to take a quick decision. The time limit of two weeks serves as a basic guarantee against abuse. It is underlined that the scope of this Article is limited to the stage of the examination of an application for asylum by the determining authority. It follows from the wording of §1 that national policies on detention for other reasons (national security, penal proceedings etc) remain untouched. Moreover, Member States are free to provide for detention on other stages of the procedure, such as detention to safeguard the possibility of expulsion or detention of an applicant for asylum whose application is rejected.

cc.
Amendments of the EU Parliament:


(All from the rapporteur Wolfgang Kreissl-Dörfler, 29.06.2005)
1. In principle, Member States shall not hold asylum seekers in detention or in a closed reception centre. Alternatives to detention and non-custodial measures must always be considered before resorting to detention.
2. No asylum seeker may be detained unless it has been established that the detention is necessary, lawful and justified on one of the grounds recognised as legitimate by international standards. Asylum seekers may only be detained in facilities clearly separated from prisons.

3. The period of detention shall not exceed 6 months.

4. Access to an effective legal assistance, access to the services of competent, qualified and impartial interpreters and access to qualified medical personnel shall be systematically granted.

5. Persons deprived of their liberty shall be given adequate opportunity to have their detention reviewed as to both its legality and its necessity, by means of a prompt, fair, individual hearing before a judicial or other similar authority whose status and tenure afford the strongest possible guaranties of competence, impartiality and independence.

6. Unaccompanied children shall never be detained on the ground of their immigration status. Alternative measures must be actively considered in the case of persons belonging to vulnerable categories, such as unaccompanied elderly person, torture or trauma victims, and persons with a mental or a physical disability. As a general rule, the detention of pregnant women in their final months and nursing mothers shall be avoided

Justification:
The Rapporteurs consider, in line with several NGOs, including Amnesty International, that although the draft article 17 reiterates the general principle that asylum seekers should not be detained for the sole reason that he/she is an applicant for asylum, the wording of this article is too vague and leaves too wide margin of discretionary power to the Member States. The wording of the new article 17 complies with international obligations.
1. Member States shall not hold a person in detention for the reason that he/she is an applicant for asylum.

Justification:
An asylum application cannot constitute a reason for holding a person in detention.
1. Member States shall not hold a person in detention for the sole reason that he/she is an applicant for asylum. Permissible exceptions may only be resorted to, where necessary, in order:

(a) to verify identity;

(b) to deal with cases where refugees or asylum-seekers have destroyed their travel and/or identity documents or have used fraudulent documents in order to mislead the authorities of the State in which they intend to claim asylum;

(c) to protect national security or public order.

Justification:
UNHCR Revised Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seekers, which outline permissible exceptions to the general rule that detention of asylum-seekers should be avoided and used only as a last resort. Further, as outlined in Amuur v. France by the ECHR, grounds for detention must be clearly outlined.
2. Where an applicant for asylum is held in detention for reasons unrelated to his/her asylum application, Member States shall ensure that:

(a) there is the possibility of speedy judicial review;

(b) the applicant has access to legal, medical and social assistance;

(c) the applicant is informed promptly about the grounds of the detention in a language he/she understands;

(d) the applicant has the right to visits by legal representatives and by representatives from the UNHCR and other organisations specifically working with asylum applicants.

            Justification:
 This amendment is to ensure there is no violation of Article 31 of the 1951 Convention and to ensure compatibility with ECHR and ICCPR requirements of ‘legality’ for deprivations of liberty. 
Subparagraph  (b), see Amuur v. France 0019776/92, 1996-III, No 11, 25 June 1996. 

Subparagraph (c) refers to Article 5(2) of the ECHR: ‘Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons for his arrest and the charge against him’. 

Subparagraph (d) refers to the UNHCR Revised Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seekers. 

To ensure there is no violation of Article 31 of 1951 Convention and is compatible with ECHR and ICCPR requirements of "legality" for deprivations of liberty.

c.
Article 18: Detention after agreement to take charge under Council Regulation…/…
aa.
Wording

1) Member States may hold the applicant in detention to prevent him from absconding or effecting an unauthorised stay, from the moment at which another Member State has agreed to take charge of him or to take him back in accordance with Council Regulation …/…[establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member States by a third country national] until the moment the applicant is transferred to the other Member State. Detention for this reason shall not exceed one month.

2) Member States shall ensure that the authority called upon to review the order is competent to examine the legality of the detention in accordance with the provisions of this Article.

bb.
Commentary on the Article in the same text:

In order to strengthen the mechanism for determining the Member State responsible for examining an application for asylum in the EU, it is proposed that Member States may detain an applicant awaiting his or her transfer to another Member State. This provision should not be incorporated in Article 17 since the temporal scope is different from the cases described in that Article, for the transfer to another Member State will take place after the application is rejected as inadmissible. The proposal for a Council Regulation establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member States by a third country national (COM (2001) 447 final) stipulates that transfer shall take place within six months. In cases where an applicant is detained, the transfer should be expedited. It is therefore proposed to limit detention in this situation to one month.

cc.
No amendments of the EU Parliament

d.         Article 21: The role of UNHCR
aa.
Wording

1) Member States shall allow the UNHCR:

a) to have access to applicants for asylum, including those in detention and in airport or port transit zones;
bb.
Commentary on the Article in the same text:

Minor drafting changes have been made in the first sentence and the last subparagraph. The original wording of Article 17 (c) has been changed into ‘to present its views’ to avoid the impression, that Member States are obliged to involve the UNHCR in appeal proceedings in the same way as the applicant and the determining authority are involved in such procedures.

cc.
Amendments of the EU-Parliament:

1. Member States are obliged to allow the UNHCR:

Justification:
In line with Article 35 of the 1951 Convention.
e.
Article 35: Cases of border procedures
aa.
Wording

3) Member States shall ensure that the laws or regulations lay down rules for those specific procedures as regards the examination of applications and the decision on the application, the access to legal assistance and representation, the procedure, duration and conditions of detention as well as any time limits that apply.

bb.
Commentary on the Article in the same text:

The Council Conclusions indicated that ‘the question whether the Directive should apply to applications for asylum made at the border of a Member State remains open’ (II.1.6). On the basis of subsequent consultations with Member States, a special approach to applications made at border post is proposed. The starting point for this approach is the primacy of national law and the possibility to preserve national specific features of such procedures and administrative arrangements. However, as this approach allows Member States to “fall below” common procedural standards, it is necessary to introduce a so-called standstill clause. Thus, Member States who at the moment of adoption already have in place legislation relating to border procedures can derogate from the minimum standards of Chapter II, except from the standards explicitly referred to in this Article, but others cannot. This exceptional regime strikes a (delicate) balance between the needs of those Member States for maintaining a special procedure at border posts and the protection of the basic guarantees that all applicants for asylum should be offered throughout the EU, regardless of the nature of the applicable practical arrangements in Member States.
cc.
Amendments of the EU Parliament:

1(a) (new:) Member States shall ensure that a decision to refuse entry to the territory of a Member State for a reason arising from the application for asylum is taken within two weeks, subject to an extension of the time limit for no more than two weeks agreed upon by a competent judicial body in a procedure prescribed by law.

Justification:
The principle of non-discrimination requires that all asylum-seeker, irrespective of whether they apply at the border or inside the country, benefit from the same basic principles and guarantees. There is no reason for requirements of due process of law in asylum cases submitted at the border to be less than for those submitted within the territory. Differences in safeguards may compel asylum-seekers and refugees to enter and stay illegally, in order to be assured of higher standards in the asylum procedure. A specific procedure could be allowed but under the same basic principles and guarantees ensured by the Directive.


3) Deleted


Justification

See justification to article 35, paragraph 1 a (new).

3.
EU Commission, 03.07.2002:

COM (2002) 326 final/2: Amended PROPOSAL FOR A COUNCIL DIRECTIVE on minimum standards on procedures in Member States for granting and withdrawing refugee status
Look up there at COM (2002) 326 final; it’s the same.
a.
Article 2: Definitions

aa.
Wording

(j) “Detention” means the confinement of an applicant for asylum by a Member State within a restricted area, where his freedom of movement is substantially curtailed;

bb.
Commentary on the Article in the same text:

This Article contains definitions of the various concepts and terms used in the provisions of the proposal. 

cc.
No amendments of the EU Parliament

b.
Article 17: Detention pending a decision by the determining authority

aa.
Wording

1) Without prejudice to Article 18, Member States shall not hold an applicant for asylum in detention for the sole reason that his application for asylum needs to be examined before a decision is taken by the determining authority.

However, Member States may only hold an applicant for asylum in detention during the examination of the application where such detention is, in accordance with a procedure laid down by national law or regulation, objectively necessary for an efficient examination of the application or where, on the basis of the personal conduct of the applicant, there is a strong likelihood of his absconding. 

2) Member States may also hold an applicant for asylum in detention during the examination of his application if there are grounds for believing that the restriction on his freedom of movement is necessary for a quick decision to be made. Detention for this reason shall not exceed two weeks. 

3) Member States shall provide for the possibility of an initial judicial review and subsequent regular judicial reviews of the order for detention of applicants for asylum detained pursuant to paragraph 1.

Member States shall ensure that the court called upon to review the order of detention is competent to review whether detention is in accordance with the provisions of this Article.

bb.
Commentary on the Article in the same text:

Article 17 sets a minimum framework for assessing the legitimacy of cases of detention but takes a different angle than former Article 11. Instead of exhaustively enumerating legitimate grounds for detention, it is proposed to limit the scope of Community law related to first stage harmonisation to laying down guarantees as regards the exceptions to the principle that an applicant should not solely be detained because he is an applicant for asylum. The guarantees listed in §1 are twofold: a description in general terms of the aim of detention in an asylum procedure and procedural guarantees. As to the aim, Member States should base individual grounds for detention on either the need for an efficient examination of an asylum application or the prevention of absconding by the applicant. The procedural guarantees, on the other hand, are that the detention is in accordance with a procedure laid down by national law or regulation that each decision to detain a specific applicant is either objectively necessary for an efficient examination or, in the case of a risk of absconding, based solely on an assessment of the personal conduct of the applicant. Moreover, initial and subsequent judicial reviews of the detention order should take place. The courts in question should have the necessary competence to review detention orders pursuant to this provision.

Following practice in some Member States, §2 introduces the option for Member States to detain applicants at the beginning of the procedure in order to take a quick decision. The time limit of two weeks serves as a basic guarantee against abuse. It is underlined that the scope of this Article is limited to the stage of the examination of an application for asylum by the determining authority. It follows from the wording of §1 that national policies on detention for other reasons (national security, penal proceedings etc) remain untouched. Moreover, Member States are free to provide for detention on other stages of the procedure, such as detention to safeguard the possibility of expulsion or detention of an applicant for asylum whose application is rejected.

cc.
Amendments of the EU Parliament:


(All from the rapporteur Wolfgang Kreissl-Dörfler, 29.06.2005)
1. In principle, Member States shall not hold asylum seekers in detention or in a closed reception centre. Alternatives to detention and non-custodial measures must always be considered before resorting to detention.
2. No asylum seeker may be detained unless it has been established that the detention is necessary, lawful and justified on one of the grounds recognised as legitimate by international standards. Asylum seekers may only be detained in facilities clearly separated from prisons.

3. The period of detention shall not exceed 6 months.

4. Access to an effective legal assistance, access to the services of competent, qualified and impartial interpreters and access to qualified medical personnel shall be systematically granted.

5. Persons deprived of their liberty shall be given adequate opportunity to have their detention reviewed as to both its legality and its necessity, by means of a prompt, fair, individual hearing before a judicial or other similar authority whose status and tenure afford the strongest possible guaranties of competence, impartiality and independence.

6. Unaccompanied children shall never be detained on the ground of their immigration status. Alternative measures must be actively considered in the case of persons belonging to vulnerable categories, such as unaccompanied elderly person, torture or trauma victims, and persons with a mental or a physical disability. As a general rule, the detention of pregnant women in their final months and nursing mothers shall be avoided

Justification:

The Rapporteurs consider, in line with several NGOs, including Amnesty International, that although the draft article 17 reiterates the general principle that asylum seekers should not be detained for the sole reason that he/she is an applicant for asylum, the wording of this article is too vague and leaves too wide margin of discretionary power to the Member States. The wording of the new article 17 complies with international obligations.

1. Member States shall not hold a person in detention for the reason that he/she is an applicant for asylum.

Justification:

An asylum application cannot constitute a reason for holding a person in detention.
1. Member States shall not hold a person in detention for the sole reason that he/she is an applicant for asylum. Permissible exceptions may only be resorted to, where necessary, in order:

(a) to verify identity;

(b) to deal with cases where refugees or asylum-seekers have destroyed their travel and/or identity documents or have used fraudulent documents in order to mislead the authorities of the State in which they intend to claim asylum;

(c) to protect national security or public order.

Justification:

UNHCR Revised Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seekers, which outline permissible exceptions to the general rule that detention of asylum-seekers should be avoided and used only as a last resort. Further, as outlined in Amuur v. France by the ECHR, grounds for detention must be clearly outlined.

2. Where an applicant for asylum is held in detention for reasons unrelated to his/her asylum application, Member States shall ensure that:

(a) there is the possibility of speedy judicial review;

(b) the applicant has access to legal, medical and social assistance;

(c) the applicant is informed promptly about the grounds of the detention in a language he/she understands;

(d) the applicant has the right to visits by legal representatives and by representatives from the UNHCR and other organisations specifically working with asylum applicants.

               Justification:

 This amendment is to ensure there is no violation of Article 31 of the 1951 Convention and to ensure compatibility with ECHR and ICCPR requirements of ‘legality’ for deprivations of liberty. 

Subparagraph  (b), see Amuur v. France 0019776/92, 1996-III, No 11, 25 June 1996. 

Subparagraph (c) refers to Article 5(2) of the ECHR: ‘Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons for his arrest and the charge against him’. 

Subparagraph (d) refers to the UNHCR Revised Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seekers. 

To ensure there is no violation of Article 31 of 1951 Convention and is compatible with ECHR and ICCPR requirements of "legality" for deprivations of liberty.

c.
Article 18: Detention after agreement to take charge under Council Regulation…/…
aa.
Wording

1) Member States may hold the applicant in detention to prevent him from absconding or effecting an unauthorised stay, from the moment at which another Member State has agreed to take charge of him or to take him back in accordance with Council Regulation …/…[establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member States by a third country national] until the moment the applicant is transferred to the other Member State. Detention for this reason shall not exceed one month.

2) Member States shall ensure that the authority called upon to review the order is competent to examine the legality of the detention in accordance with the provisions of this Article.

bb.
Commentary on the Article in the same text:

In order to strengthen the mechanism for determining the Member State responsible for examining an application for asylum in the EU, it is proposed that Member States may detain an applicant awaiting his or her transfer to another Member State. This provision should not be incorporated in Article 17 since the temporal scope is different from the cases described in that Article, for the transfer to another Member State will take place after the application is rejected as inadmissible. The proposal for a Council Regulation establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application lodged in one of the Member States by a third country national (COM (2001) 447 final) stipulates that transfer shall take place within six months. In cases where an applicant is detained, the transfer should be expedited. It is therefore proposed to limit detention in this situation to one month.

cc.
No amendments of the EU Parliament
d.         Article 21: The role of UNHCR

aa.
Wording

1) Member States shall allow the UNHCR:
a) to have access to applicants for asylum, including those in detention and in airport or port transit zones;

bb.
Commentary on the Article in the same text:

Minor drafting changes have been made in the first sentence and the last subparagraph. The original wording of Article 17 (c) has been changed into ‘to present its views’ to avoid the impression, that Member States are obliged to involve the UNHCR in appeal proceedings in the same way as the applicant and the determining authority are involved in such procedures.

cc.
Amendments of the EU Parliament:

1. Member States are obliged to allow the UNHCR:

Justification:

In line with Article 35 of the 1951 Convention.

e.
Article 35: Cases of border procedures

aa.
Wording

3) Member States shall ensure that the laws or regulations lay down rules for those specific procedures as regards the examination of applications and the decision on the application, the access to legal assistance and representation, the procedure, duration and conditions of detention as well as any time limits that apply.

bb.
Commentary on the Article in the same text:

The Council Conclusions indicated that ‘the question whether the Directive should apply to applications for asylum made at the border of a Member State remains open’ (II.1.6). On the basis of subsequent consultations with Member States, a special approach to applications made at border post is proposed. The starting point for this approach is the primacy of national law and the possibility to preserve national specific features of such procedures and administrative arrangements. However, as this approach allows Member States to “fall below” common procedural standards, it is necessary to introduce a so-called standstill clause. Thus, Member States who at the moment of adoption already have in place legislation relating to border procedures can derogate from the minimum standards of Chapter II, except from the standards explicitly referred to in this Article, but others cannot. This exceptional regime strikes a (delicate) balance between the needs of those Member States for maintaining a special procedure at border posts and the protection of the basic guarantees that all applicants for asylum should be offered throughout the EU, regardless of the nature of the applicable practical arrangements in Member States.

cc.
Amendments of the EU Parliament:

1(a) (new:) Member States shall ensure that a decision to refuse entry to the territory of a Member State for a reason arising from the application for asylum is taken within two weeks, subject to an extension of the time limit for no more than two weeks agreed upon by a competent judicial body in a procedure prescribed by law.

Justification:

The principle of non-discrimination requires that all asylum-seeker, irrespective of whether they apply at the border or inside the country, benefit from the same basic principles and guarantees. There is no reason for requirements of due process of law in asylum cases submitted at the border to be less than for those submitted within the territory. Differences in safeguards may compel asylum-seekers and refugees to enter and stay illegally, in order to be assured of higher standards in the asylum procedure. A specific procedure could be allowed but under the same basic principles and guarantees ensured by the Directive.


3) Deleted

Justification

See justification to article 35, paragraph 1 a (new).

4.
EU Council:

COUNCIL DIRECTIVE 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for granting and withdrawing refugee status
a.
Article 18: Detention
(1) Member States shall not hold a person in detention fort he sole reason that he/she is an applicant for asylum.

(2) Where an applicant for asylum is held in detention, Member States shall ensure that there is a possibility of speed judicial review.
b.
Article 21: The role of UNHCR
(1) Member States shall allow the UNHCR:

a) to have access to applicants for asylum, including those in detention and in airport or transit zones.
B. 
Irregular Migrants
Irregular Migrants can be accommodated in detention centres when their irregular status is identified until they are forced to return.
1.
EU Commission, 10.04.2002:
COM (2002) 175 final: GREEN PAPER on a community return policy on illegal residents
a.
Wording

3. Part II- Approximation and Improved Co-operation on Return Among Member States

3.1. Common Standards

Forced return is a very significant encroachment on the freedom and the wishes of the individual concerned. Common standards relating to expulsion, detention and removal could be set. These standards could establish an adequate and similar treatment of illegal residents, who are the subject of measures terminating a residence, regardless of the Member State, which enforces the removal. In addition, common standards could also aim to facilitate the work of the services involved and may result in more efficient procedures by applying best practices found in the Member States.
The Commission could propose and promote the establishment of common standards relating to all phases of return. Basic requirements for the ending of legal residence could be set, in particular with regard to expulsion decisions. Moreover minimum standards for detention as well as for removal could be determined. To this end the Commission envisages to build upon the outcome of the discussion of this Green Paper to prepare a proposal for a Council Directive on Minimum Standards for Return Procedures, as has already been indicated in the Communication on illegal immigration
.

3.1.3.
Detention Pending Removal

In order to safeguard enforcement measures, namely removals, it is often the practice to make use of coercive measures. It should be noted that all coercive measures are a significant encroachment on the personal liberty of those concerned. This is true, in particular, in the case of detention pending removal, which takes place to facilitate the identification of the illegal resident concerned in order to obtain return travel documents or to hinder the illegal resident from absconding before removal. 

Minimum standards for detention orders could be set at the EU level defining the competence of responsible authorities and the preconditions for detention. They could cover the identification of the groups of persons who should generally not or only under specific conditions be detained. In any case, the detention order should be issued or confirmed without delay within statutory limits by a judicial authority. 

Moreover minimum rules on the conditions of detention, in particular on accommodation standards, could be envisaged in order to ensure a humane treatment in all detention facilities in the Member States. In any case, it should be ensured, if specific detention facilities are not available or capacities are exhausted, that returnees, who are detained in ordinary prisons, might be separated from convicts in order to avoid any criminalisation.

The possible time limits for detention pending removal differ widely among Member States between statutory limits of a few days, extendable limits of several months up to no explicit statutory limits at all. Consequently, the possibility to give indications on the regular and maximum duration of detention for return purposes could be further explored. Finally, technical or legal alternatives for detention, which would be equally efficient, should also be thoroughly assessed.
2.
EU Commission, 10.04.2002

COM (2002) 564 final: COMMUNICATION from the Commission to the Council and the European Parliament on a community return policy on illegal residents

a.
2. RETURN ACTION PROGRAMME: 2.2. Operational co-operation among Member States: 2.2.6. Better identification and documentation
It is expected that the system will reduce significantly the time and costs incurred as a result of illegal residence, including the detention time for the returnee pending removal. In addition, the visa issuing practice could be reconsidered due to an obvious change in the risk assessment. The return component in the Visa Information System could allow a quicker and smoother handling of the whole visa practice, because Member States would have a real chance to identify and remove mala fide travellers, independent from the paper documentation or irrespective of in which Member States’ representation a visa has been issued. Consequently, bona fide travellers would profit from this system.
b.
2.3. Common minimum standards to ensure efficient return policies: 2.3.5. Detention pending removal

The Commission acknowledges the need for Member States to provide for the possibility of detention pending removal. However, a fair balance should be struck between the Member States’ need for efficient procedures and safeguarding the basic human rights of the illegal resident. Minimum standards at EU level defining the

competencies of responsible authorities and the preconditions for detention should be set also in order to make operational co-operation between Member States during

transit or joint removal operations easier. These minimum standards could cover:

· Grounds for detention pending removal. This covers detention of the illegal resident concerned in order to obtain return travel documents or to prevent the illegal resident from absconding during the removal or during transit.

· Identification of the groups of persons who should generally not or only under specific conditions be detained:

– unaccompanied children and persons under the age of 18

– the elderly, especially where supervision is required

– pregnant women, unless there is the clear threat of absconding and medical advice

   approves detention

– those suffering from serious medical conditions or the mentally ill

– those where there is independent evidence that they have been tortured or mistreated   while being detained before they arrived in the EU

· people with serious disabilities

· Rules concerning the issuing of a detention order. This could include the proportionality of detention and the possibilities of suitable alternatives to detention such as reporting duties, obligatory residence, bail bonds or even electronic monitoring.

· Provisions on the judicial control. A judicial body should be competent to issue or to revise the detention order.

· Time limits for the duration of detention pending removal. Although the grounds for detention (e.g. identification or prevention from absconding) has an inherent limitation of the duration, the Commission considers it necessary to provide for an absolute time limit and time limits for judicial review on the continuation of detention.

· Rules on the conditions of detention, in particular on accommodation standards

· but also on legal assistance, to ensure humane treatment in all detention facilities in the Member States. The Commission’s considered opinion is that for accommodation purposes returnees should as far as possible be separated from convicts in order to avoid any criminalisation.

Minimum standards on detention pending removal should be set at EU level, defining competencies of responsible authorities and the preconditions for detention in the framework of a future Directive on Minimum Standards for Return Procedures.

c.
ANNEX –Definitions

Detention pending removal: Act of enforcement, deprivation of personal liberty for return enforcement purposes within a closed facility.

Detention order: Administrative or judicial decision which forms the legal basis for the detention pending removal
3.
EU Commission, 1.09.2005

COM (2005) 391 final, 2005/0167 (COD) PROPOSAL FOR A DIRECTIVE of the European Parliament and of the Council on common standards and procedures in Member States for returning illegally staying third-country nationals 
a.
Whereas:
(8) The situation of persons who are staying illegally but who cannot (yet) be removed should be addressed. Minimum standards for the conditions of stay of these persons should be established, with reference to the provisions of Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers.

b.
Article 13: Safeguards pending return
1. Member States shall ensure that the conditions of stay of third-country nationals for whom the enforcement of a return decision has been postponed or who cannot be removed for the reasons referred to in Article 8 of this Directive are not less favourable than those set out in Articles 7 to 10, Article 15 and Articles 17 to 20 of Directive 2003/9/EC.
c.
Article 15: Conditions of temporary custody
1. Member States shall ensure that third-country nationals under temporary custody are treated in a humane and dignified manner with respect for their fundamental rights and in compliance with international and national law. Upon request they shall be allowed without delay to establish contact with legal representatives, family members and competent consular authorities as well as with relevant international and non-governmental organisations.

2. Temporary custody shall be carried out in specialised temporary custody facilities. Where a Member State cannot provide accommodation in a specialised temporary custody facility and has to resort to prison accommodation, it shall ensure that third country nationals under temporary custody are permanently physically separated from ordinary prisoners.

3. Particular attention shall be paid to the situation of vulnerable persons. Member States shall ensure that minors are not kept in temporary custody in common prison accommodation. Unaccompanied minors shall be separated from adults unless it is considered in the child's best interest not to do so.

4. Member States shall ensure that international and non-governmental organisations have the possibility to visit temporary custody facilities in order to assess the adequacy of the temporary custody conditions. Such visits may be subject to authorisation.
�	COM (2001) 672 final., cf. section 4.8..





