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ALTERNATIVESTO DETENTION OF AYLUM SEEKERS
Working paper*

1. The engagement of JRS in opposing the currentitof national authorities of resorting to

detention as a tool to manage migration is basedath ethical and international legal

considerations. The most reasonable strategy,gakio account the security and procedural
justifications presented by the States, seems tdobask at national level (and, where
appropriate and possible, supported by an adegaat@aign in the media) that detention be
replaced by alternative measures that respect igretyd and the rights of asylum seekers,
adapted to the local reality and effective in purguthe legitimate aims expressed by the
State in resorting to detention.

International law establishes that unconditiondéase is the basic rule to be applied to
asylum seekers and that their detention can onlgrhésaged as a measure of last resort,
when any other less restrictive measures have pemmed as ineffective in a specific case,

determined on its own individual merits. On theesthand the effectiveness of the alternative
measures considered in this paper has been showheoground — and underlined by

unanimous and well-established researches — ierdift and varied national situations, on

condition that they be correctly adapted and oeeénto local circumstances. There is,

therefore, room to propose and to advocate, botheategislative and at the administrative

national levels, alternatives to the detentionsyiam seekers.

2. There does not exist one alternative measutdithafrom the ethical and efficiency point
of view, all situations and all States. It is upatty national JRS to analyse the local realities
and appreciate what alternative measures can be suitable and effective in that particular
country, having in mind the legitimate aims purs@ed the justifications presented by the
State authorities; national JRS will also be pregawhen necessary, to adjust contents and
modalities of any proposed measure on accounteo$dicial environment, the legislation and
the administrative structure of the country. Fipakh concrete and practical way to alert
governments to alternative measures to detentioihdcoonsist in proposing pilot projects
aimed to test, in the specific national contexg Wmability of a measure, its effectiveness in
reducing the rate of absconding or flight and @er@mic interest in terms of saving human
and financial costs.

On the other hand, any alternative measure to tietercould become intrusive and

stigmatising when not all aspects of the countrgality are taken into account; particular
care has to be taken to avoid that a theoreticsdiisfying measure become de facto
restrictive or excluding because of its modalibegnvironmental situation. In any case, basic
principles considered as essential by JRS, sudheasespect of human rights, the need of
special alternatives for children and other vulb&ragroups, shoud be kept in mind when
dealing with alternative measures.

3. The aim of the present document is to offer elets of information and to encourage the
increase of alternatives to detention of asylumkeese while taking into account local
circumstances.

! This paper is essentially built on the studies tineed in foot-notes 2 and 5, carried out underadgis of EU and UNHCR respectively,
and onAlternative approaches to asylum seekers: Recepatiwh Transitional Processing Syste@amberra 2002. Empirical knowledge
suggests that situations in different States hawk/ed since the periods examined in these studies.
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The paper briefly introduces, with regard to asylseekers,the legal framework of
detention and alternative measures, indicatedence from national field experiences and
gives aroverview of existing alter native measur es.

*kkkkkk

4. The use of administrative detention of migramsjuding asylum seekers, as a tool to
manage migration is becoming increasingly widespasad frequefit This practice is highly
stigmatising and constitutes a breach of the iatiiznal and regional legal systehtecause

it neglects that

» the basic treatment to be granted to asylum seegeheir unconditional release

* when somelegitimate objectivgustifies in individual casesa limitation of the
freedom of movements, a number alternative measures to detentjoless
prejudicial for migrants, exist and, if effectivwould be uséd

5. One of the most common aims given by Statesetoy casylum seekers unconditional
release igo prevent abscondingndto ensure compliance with asylum procedties when
pending removal because the claim is unsuccessfailability for removal

THE LEGAL FRAMEWORK

6. The right to seek and enjoy asylum is recognésed basic human right under article 14 of
the Universal Declaration of Human Rights (1948)follows thatmigration management
strategies and legitimate security arrangementsnoanundermine access to asylum or
damage acceptable standards of protection for refisgand migranisThe Convention
relating to the Status of Refugees (1951) partibulstates thatefugees who arrive without
valid documentation should not be penalised foirtiiegal entry or presence They remain
entitled to international protection under the intgional procedures and human rights
standards ands a general principle they should not be detained

2 Survey on Alternatives to Detention of Asylum Seeke E.U. Member StatesThe Regional Advocacy Coalition 2006,
http:/Mww.alternatives-to-detention.orgSee also Card. R. Martind, Reflection on the Ethics of Detentid®006, inEthics in Refugee
Work JRS 2006Migration-Related Detention: A research guide onmiam rights standards relevant to detention of nmgsa asylum-
seekers and refugedsovember 200Ayww.amnesty.org/en/library/info/POL33/005/2007

3 Universal Declaration of Human Rights, 1948jropean Convention for the Protection of HumanhRigand Fundamental Freedoms,
1950; Convention relating to the Status of Refug&851; International Covenant on Civil and PaditiRights, 1966; Protocol relating to
the Status of Refugees 1967; Convention on thetRigfithe Child 1989; UNHCR Revised Guidelines gpkcable Criteria and Standards
Relating to the Detention of Asylum-seekers, 1999; Amsterdam Treaty, article 6 and article 76 BBexpulsion of illegal thirds country
nationals; EU Minimum Reception Standards Direc@003/9/EC of 27 Jan. 2003; Dublin Il EU Regulats#3/2003 of 18 February 2003;
EU Minimum Standards Criteria for Refugee Statud Brernational Protection Directive 2004/83/EC2& April 2004; EU Minimum
Procedures Standards Directive 2005/85/EC of 1eeMber 2005; Return Directiver**. Concerning the EU directives, it must be born in
mind at the national level that under article @haf Treaty on the European Union national lawsadministrative procedures and decisions
transposing the EU directives have to comply wite European Convention for the Protection of HurRaghts and Fundamental
Freedoms.

4 Administrative detention and alternative measumest not be confused with similar instruments arcsians of the penal systems. They
are imposed not by a judge but by the administmatiathout any (or with reduced) forms of judic@lersight.

® Alternatives to Detention of Asylum Seekers Ref@ghelia Field with the assistance of Alice EdvealdNHCR Legal and Protection
Policy Research Series, 2006, p. 24p://www.unhcr.org/protect

5 SeeUNHCR Guidelineqcit.) andDeclaration of The Hague on the Future of Refugee Migration Policy Society for International
Development, Netherlands Chapter, 2002, The Comangnt. 5 and 7http://www.sidint.org

” This principle covers also “a person who tranaitsintermediate country for a short period of tiwithout having applied, or received,
asylum there” UNHCR Guidelines1999, cit..Administrative Detention of Asylum Seekers andgutar Migrants in Europe: Common
position of JRS in Europ@008, affirms JRS’ opposition to administrativetehtion, and conditions that must be adheredrtthfise who

are already in detentiomww.jrseurope.org
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7. Exceptionally detention is deemed as admissilsider very stringent conditiofisin
general, etention is only lawful when the authorities camdnstrate in each individual
case that it is necessary and proportionate toahgctive to be achieved, that is on grounds
prescribed by law, and that it is for one of theegfied reasons which international and
regional standards recognise as legitimate groufudsdetaining asylum-seekers, such as an
objective risk of absconding by the person in dasst.

The basic principle in applying such a&xceptionis thatdetention may be assessed and
applied only on individual basis, individually irstgating the particular personal situation of
the claimant®.

Lawyers agree that decision to detain has todoeurrently

« based on one of these groutds

0 to verify identity;

0 to determine (that means to clarify and delimit; twoascertain) the elements
on which the claim to refugee status or asyluro ise judged;

0 to deal with cases whemefugees or asylum seekers have destrahed
travel and/or identity documenits order to mislead the authority of the State
in which they intend to claim asyluffhis means that when documents have
not a) been destroyed by the claimdmtwith the specific purpose to mislead
the authoritiex) of the State in which it intends to claim asyluttravelling
with fraudulent documents or without documents, ao¢ in themselves
sufficient ground for detention, particularly whénmay not be possible to
obtain genuine documents in the country of ofigfn

0 to protect national security or public order. It shde born in mind that a
threat to national security or public order habéoassessed individually, on
the basis of individual claimant’s personal behawidt must be added that
likelihood of absconding and lack of cooperatiowéalso been considered
by the Human Rights Committee as interests that junstify detention, if any
other condition is fulfilled; but, once again, thisk of absconding must be
assessed individually, case by case, on an obgegptrsonal basis;

e in accordance with and authorized by lalv.cannot be decided and applied on a
simple discretional administrative basis or indfiIg

* necessanythat means without any possible alternative) natget the interests of the
State referred to by the authority in the specid@se. A mere administrative
expediency or convenience will not suffice. As ataraple, some State practice
indicates that measures other than detention, asateporting requirements, release
on bail or surety, may be effective in individualses while awaiting verification of
identity, or where identity cannot be readily el&ied but there is no other
individual reason to consider the person as a plessisk to society. From this
evidence it should follow, for any State, that with previous consideration of the
effectiveness of such alternative measures (@rsjtboth at the legislative and at the
individual administrative level, detention on thelyoground to verify identity cannot
be considered as necessary;

8 In the EU, under article 18 of Directive 2005/86/Easylum seekers can be detained but, as prowgdate European Convention for
Protection of Human Rights and Fundamental Freed@®®0), this detention cannot be based on the faetef applying for asylum or of
simple crossing a border without authorization dtheut documents; there must be further justifiedividual reasons. Furthermore
Members States “should take care to provide” régmdl review of any individual detention decision.

° The Netherlands: Detention of irregular MigrantstaAsylum-seeker2008, Amnesty international.

10 “The decision to detain should always be based datailed and individualized assessment, inclutliegpersonal history of, and the risk
of absconding presented by, the individual cona#triEhe Netherlandsit.

1 UNHCR Executive Committee Conclusiong4 (1986).

2 UHNCR Guidelinescit.; Card. R. Martino, cit..” People fleeing ihese circumstancdse. fleeing prosecution and other human rights
abuses] often have no choice other than to crastetowithout authorisation and without their doemts”, p. 8.
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¢ not discriminatorybetween aliertg

e proportionate i.e. appropriate, not excessive compared to #mred result. “The
punishment of asylum seekers by mandatory deterd®ra deterrent to people
smugglers is a clear case of the means being gisgionate to achieve the end”

» subject to challenge in a Court

e open to periodical reviewsShould a detention be initially justified, it loees illegal
if its necessity or proportionality is not, in amgdividual case, periodically reviewed
in light of changing circumstances; in particuliar,case of a deportation order, if it
becomes clear that actual deportation cannot eedayut for reasons that are not the
fault of the migrarif.

8. On this legal context, UNHCR Guideliil@sonclude that detention of asylum seekers
should only be decidedafter a full consideration of all possible alternats or when
monitoring mechanisméiave been demonstrateabt to have achieved the lawful and
legitimate purpose”. In short, it may only be ussd measure of last resart

In particular, for excluding alternative measurssradequate, State’s authorithes/e to look
carefully at, consider and based on existing evigeaf their adequacy come to a decision
regarding their adequacy

9. Also alternative measures to detention have déetrthe test oflue regard to individual
factors,necessity ang@roportionality. This entails that

» among different possible effective measures, iniagiidual case the less intrusive
has to be choséhand

* any measure applied to an individual person has¢oconstantly monitored and
subject to a periodic reviewecause “ongoing or indefinite restrictions on sne’
freedom of movement or restrictions that become@meover an extended period of
time (e.g. excessive reporting requirements ovenymgears) may also become
unlawful™®.

10. Finally, special legal protections are impo$edvulnerable peopf8, in particular for
childrerf'. The Convention on the Rights of the Child (198@ptablishes that in taking any
kind of decision, especially on detention or fremdof movementsthe basic principlas the
child’s best interest “As a rule, minors should not be detained unkss measure of last
resort> and for the shortest possible tinféhey should not be separated from their parents

3 Many States have specific reservations to thislitimm on grounds of national security, public arde public interest.
4 Alternative approachesit.
5 1n this sense, decisions of the European Courdusfian Rights, number of national Court Rulings, tid Human Rights Committee, the
Special Rapporteur on Migrant Workers. “The detantf persons subject to a deportation order mayr lmeay become arbitrary depending
on the circumstances, for example, (...) if thetedition continues after it becomes clear thad#ortation order cannot be carried out”,
Alternatives to Detentigreit., n. 142.
8 Cit.
7 Explicitly in this sense article 36.1 of the Ddnisliens Act.
18 Arguing from analogy from the UN Standard MinimiRules for Non-Custodial Measures, 1990, relatewbtecustodial sentencing.
9 Alternatives to Detentigreit., n. 142. “The Refugee Law of Lithuania cansaan especially strong safeguard requiring atdmuset a
time limit, not exceeding twelve months, for thekgation of each alternative measuriid., n. 85.
20 UNHCR Guidelinegcit.) lists as vulnerable persosigle women, children, unaccompanied minors, perssith special medical or
psychological need€U Directive 2003/9 on minimum standards for receptibrasylum seekerdists unaccompanied minors, dependent
elderly persons, persons with disabilities, pregn@omen, unaccompanied parents with minor childeerd victims of torture, rape or any
other serious form of psychological, physical oxugd violence See alsdhe conditions in centers for third country natibnBuropean
Parliament, 2007. However, up to now, except fdtdobn no specific significant experience of alime measures has been usefully
reported.The Netherlandstit., observes that “there should be a statytooyibition on the immigration detention of vulnel@persons”.
2 See Children in Immigration Detention. Position Paperinternational Detention Coalition, 21 November 020
Elzttp://idcoalition.org/portal/component/option,caramository/ltemid,105/func,se|ect/id,6/

Cit.
2 canaddmmigration and Refugee Protection 2802 explicitly affirms this principle.
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against their wilf*, nor from other adults responsible for them whethelaw or custom. If
minors are detained, they must not be held undsompiike conditions. Every effort must be
made to release them from detention as quickly essiple and place them in other
accommodation. If this proves impossib$pecial arrangements must be made which are
suitable for children and their famili&s For unaccompanied minor asylum seekers,
alternative and non-custodial care arrangementsh sas residential homes or foster
placements, should be arranged and, where providedoy national legislation, legal
guardians should be appointed, within the shoptessible time®.

NATIONAL FIELD EXPERIENCESWITH ALTERNATIVE MEASURES
11. With regard to asylum seekers, national fiejdegiences offer systematical evidence that:

a) The need to keep an asylum seeker immediatelyadiaiin order to avoid his
disappearance is different at the different stagfdsis claim’s assessment

» stricter measuressoundly based on the individual risk factors of ta@mant
could meet the tests under point 7 abforea very shorperiodin the first stage of
identification and preliminary weighing of the ajspliorf’. Nevertheless some
State practice indicates that alternative meagergsdaily reporting requirements,
release on bail or surety to citizen) may be eiffecteven while awaiting
verification of identity, or where identity canno¢ readily found but the person is
not considered a risk to society;

» evidence based on general practice demonstratearifiastrict measure is rarely
justified during the asylum procedure, until theegion of the claim;

* greater care could be admitted, based on indivitheaits and circumstances of a
case, in a pre-removal stage after the rejectichetlaini® but, once again, even
pending removal, evidence based on practice demabest the success of
alternative measures backed by schemes of suppoméshtary returns.
Moreover it must be kept in mind that

a. even at this stage detention is unjustified i§ (or when it becomes) clear
that actual deportation cannot be carried out éasons that are not the
fault of the migrant’;

b. there are many incorrect and misleading stesisind information in
relation to the risk of absconding by refused asylseekers: often it
happens that numbers of refused asylum seekdrsiambers of forced
removals are not consistent. These figures oftenat take into account

% Italic added.

.

2 Council of Europe Committee of Ministers 2003.e 3&soUNHCR Guidelinegcit.).

27 UNHCR Guidelinegit., affirm that detention should only be resdrfer preliminary interviews and identifying thedim of an asylum
claim. It is not to be used or extended while deteation of the claim is occurring.

% Article 5 of the European Convention on Human Rigillows, when any other condition is fulfilledstention “of a person against whom
action is being taken with a view to deportatioregtradition”. Nevertheless, it must be borne imdnthat ‘policies ensuring respect of
human rights of persons withowtlid residence permit during a removal proceduaed developing alternatives to forced remdval
constitute a work priority for the Churches’ Comsii for Migrants in Europe.

2 SeeAsylum Seekers in Swedey Grant Mitchell, http://www.fabian.org.au/946p

32 The European Parliameriti{e conditions in centres for third country natibr2007, IP/C/LIBE/IC/2006-181) has noted, as ametrend,
“an increase in the number of foreign nationalsigefl asylum and a higher number who are "neitloeivied nor removed" due to violent
and unstable conditions in their country of origin”
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the number of voluntary departures and of persbasit is impossible to
remové™.

b) In countries generally considered as destinationntaes, alternatives to detention,
including unrestricted stay in the community, aghidigh rates of succéésAsylum
applicants generally do not abscond prior to asa&fwf their claim. Moreover, well
conceived and applied alternative measures canhreat acceptable degree of
effectiveness even when the asylum applicationbess refusetl. Taking into account
this evidence States should analyze the adequaalteshative measures on the basis of
their situation of “destination” or “transit” couyt as well as the consideration of the
individual asylum seeker and of the proceduralestaighe claim.

c) The flight risk of familieswith young children is inherently low and can het be
reduced by appropriate accompanying measures.

d) Supporting schemesuch as individual legal assistance, social araltihessistance,
supported-return programs reduce significantlyrtites of absconding or not complying
with asylum or removal procedures.

e)Well organised reception arrangemeirtgprove compliance with asylum procedures.

f) Combination of alternative measurbas proved satisfactorily effective even when the
effectiveness of any individual alternative is deenmadequate.

g)Alternative measures are often significantly casfisgcompared to detentidh

Provision and organisation of alternative measaregherefore unavoidable for States’
compliance with the international legal system.

OVERVIEW OF EXISTING ALTERNATIVESTO DETENTION®

12. Since 1999UNHCR Guideline¥ have suggested considering as possible altersative
detentionmonitoring requirementsprovision of a guarantor/suretyelease on bajlopen
centres These alternatives and others, listed below, lh@en provided for and implemented
under different forms, sometimes on small scalgirply as pilot projects, in different States.
Everywhere their application supports the evideinckicated at point 8 above.

Duty to remain in a designated residence
The asylum seeker has to reside in a specific @olke supervised accommodation -
sometimes (especially families or other vulnergideple) in a designated individual
house - with freedom of movement and access tavidler community. Designated
residence can be an authority-sponsored accommoogapirivate accommodation
provision (sub-contracted), an open or half-opecoaonodation centre, a boarding

311t has been recently observed (Ambrosinimano mercatpll Regno, 2008, 14, p. 492) that paradoxicaltypider to avoid costs and
difficulties in expulsions, it many countries only migrants coming from coi@stropen to cooperate in migration controls aredhahd
detained, to identify them and to send them bathetio country of origifi.

32 As regards to this point official and private istits in UK, USA, Australia and Canada are coriglisThey are confirmed by empirical
evidence in a certain number of EU countries (8éternatives to Detentigreit. foot-note 5, n. 86-134&urvey on Alternativesit. foot-note
2).
3 See footnote 29.

34 See, for instanc&eception and Transitional Processing Systeitn page 11.
% See footnote 1.

* Cit.
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house. Size of accommodations varies from largaagphostels to relatively small

shared houses. Ancillary measures are usuallydinie such as reporting obligations,
duty to remain in a specific administrative aragesvision by special or community
workers, granting social rights or advantages (healare, periodical financial

supports, education programs, work peffit Penalties such as withdrawing
advantages or, in case of repeated relapses, ewpnisonment, detention or
deportation are provided for failure in complying.

This measure, improved or not by ancillary measoresupport schemes, is provided
for and commonly applied in Austria, Belgium, Buiga Denmark, Estonia, Finland,

France, Germany, Greece, Hungary, Ireland, Litrmjahlalta, The Netherlands,

Norway, New Zealand, Romania, Sweden, Switzerlands provided for but less

commonly applied in Italy and in United Kingdom (paf the normal support

package in the UK for asylum seekers — so fairlgely applied); it is provided for but

scarcely applied in Australia, Poland, Romania 8ladenia.

The duty to remain in a designated residence isrgdly considered as a fair

alternative to detention because of the large freedf movement it grants to the
claimant. Nevertheless its financial costs haveddorne in mind, depending on the
length of the asylum procedure. Moreover, sociarafors underline the necessity of
strictly monitoring the quality of accommodatiom particular, a location of the

designated residence in the same premises or afedetention centres are harshly
stigmatizing for the asylum seekers and misleattiegpublic opinion towards them.

Granting a work permit is essential to avoideafactoisolation of the claimants from

the local community.

Duty to remain in a designated administrative area
The asylum seeker’s freedom of movement is resttitd a designated area, such as a
city or a district. Any exit from the area must yimsly be either notified or
authorised, depending on the national legisla#ortillary measures and penalties are
usually provided for, as for the duty to remairaidesignated residence.

This alternative, often applied as an ancillary suee, is provided for and enforced in
Denmark, Ireland, Japan, Romania and, with a s@mt success, in Germany. It is
provided for but in practice not applied in Sloaeni

The measure, clearly not costly, is considered @megal as a highly suitable
alternative to detention. However, to avoidlie factoisolation or marginalisation of

asylum seekers, a reasonable extension of therdgsd) areas and their location in
any normally developed parts of the national teryithas to be provided. Granting the
asylum seeker a work permit is an essential toairesy his marginalisation or

psychological rejection by the local community.

As underlined by UNHCR, refugee-specific servis;h as legal aid providers, and
if possible the asylum seekers’ national or etlmoimmunity, should be found in the

3"“The possibility of working is a constant concéon asylum-seekers in the centers, but access itk vasies according to national law and
the status of persons in the centers. Some cosirgtithorize asylum-seekers to work after a defpmeribd of time following reception of
their asylum application. These periods vary carsidly according to country. For example, asyluekees are authorized to work after 20
days in Portugal; 3 months in Finland, 6 monthiaty and the Netherlands; 9 months in Luxembourg 22 months in Germany. Finding
work depends on the local labor market. In generhén centers are close to major conurbations @erenore work opportunities. Persons
with temporary status obtain work permits more lgaBlejected asylum-seekers in "return” centersnateallowed to work (e.g. Denmark,
Germany)”, The conditions in centers for third country natibriauropean Parliament, 2007, IP/C/LIBE/IC/2006-181.
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location to which the claimants’ movement is resedl. Temporary visits outside the
area must be permitted for personal, health, faanly administrative reasons.

Registration of the place of residence
The asylum seeker has to register his independsittance with an authority in order
to get and maintain valid identity cards. In casaan-notified changes of address,
cards can be taken back and other more intrusiwsuanes, such as duty to remain in a
designated residence or even detention can be dawvior. Social and civil
advantages are often dependent on the registratitive residence and are withdrawn
if a non-notified change of residence is discovered

This measure is provided for and applied in Bulga@anada, Estonia, Japan, United
Kingdom and in a certain number of African States.

It is considered a really suitable one, becauakaitvs asylum seekers to choose where
they like to live. However, the registration authoimust be in an easily reachable
location, in order to avoid de factoisolation of asylum seekers in separate areas
around some limited registration points.

Duty of reporting
The asylum seeker has to report periodically ta@athority, either personally, or by
phone, or in writing, in order to provide inforn@ii on his place of residence.
Compliance with the obligation is frequently spdrigy the need to renew identity
cards, residence or work permits - or other docusenof short duration, or by
granting social or civil advantages based on campk. Penalties are often provided
for in case of not reporting or giving false infation to the authority.

This measure is provided for and implemented (ofad¢o applied, when renewal of
documents or granting advantages are conditionatampliance) in a number of
countries, also as an ancillary measure: Austrafastria, Bulgaria, Canada,
Denmark, Estonia, Finland, France, Germany, Greé&etand, Japan, Lithuania,
Luxembourg, Malta, The Netherlands, New Zealandarih Portugal, South Africa,
Thailand, United Kingdom, United States. It is pd®d for but in practice not applied
in Lithuania, Romania, Slovenia.

Duty of reporting is considered an interesting ralive measure to detention for
asylum seekers if a certain number of modes ofemphtation are granted: 1) it must
be organised as an administrative, not as a pailieasure: the authority to report to
cannot be the police, but an asylum or a local@ih 2) the authority to report to
must be accessible on the whole national territony easily reachable, without waste
of time or of money, by the asylum seekers; 3)fteguency of reporting must be fair
and not intrusive: once a month is considered soreble frequency.

Deposit of passport or normal identity cards or travel documents
This measure is aimed to prevent the asylum sde&eing for other countries.

It is provided for and applied, giving good resulits Austria, Canada, Germany,

Hungary, Luxembourg, Norway, Sweden, Poland, UnKésydom. Elsewhere it is
applied as an ancillary measure of other alteraativ
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The measure could become uselessly intrusive aegkftire unjustified if, having
regard to the legal system of the State, it impéalgsactice any movement within its
territory. Deprivation of passport or other docutsemust therefore be coordinated
with issuing national documents allowing the ingteel person to move within the
territory.

Freedom on bail, bond or surety
The asylum seeker is granted freedom of residender@vement on leaving money
(bail) with authorities as a guarantee of his complian@é procedural obligations.
Instead of leaving money he can be asked to underanwritten engagemenbdnd
to comply with his obligations and to pay a summaey in case of non-compliance.
Sometimes similar written guarantees can be giyea third personsurety).

Often supported by public or private schemes hglpinfind loans for a guarantee or
guarantors, this measure is provided for and agplparticularly as a preliminary
measure to a more structured decision, — and dggneiigh high rates of success — in
Australia, Canada, Denmark, Finland, Japan, Newazea United Kingdom, United

States, Thailand. Provided for, but in practice applied, in Slovenia. It is also
applied as an ancillary measure of other alteraativ

In general it is considered as an acceptable altem to detention, but deep
reservations are raised on its inherent discriroinyatharacter, because in absence of
schemes helping to find loans for a guarantee arapors only wealthy people or
people supported by their community can benefiitbyOther concerns arise as it is a
scheme adapted from the criminal justice sphere.

Monitoring with different forms of electronic control

The asylum seeker would be granted a form of sugmdlvfreedom constantly
monitored by an individual electronic device (tagboacelet). This form of control,
conceived for and so far applied the criminal fieldin some States (Netherland,
Sweden, United Kingdom, USA), is at present alsedu®r monitoring some asylum
seekers in the United Kingdom. Results seem to stiaw it is costly, technically
difficult and of restricted applicability, and noone effective than a release on parole.
As it is highly intrusive and stigmatising, it i®ubtful that it could meet the test of
necessity, proportionality and due regard to irdliai factors.

Community supervision
The asylum seeker is entrusted with an individa@almunicipality, an NGO or a
religious organisation that acts as a guardiarhfercompliance with the procedural
obligations. Ancillary measures are often imposeth as duty to remain in a specific
residence or area, registration, reporting. Sonestisureties are requested from the
guardian.

This measure is provided for and applied in LithHeaain Sweden, in Japan and, to
vulnerable people, in the United States. It is gisovided for, but in practice not
applied, in Slovenia.

It must be observed that if the asylum seeker isgmanted a work permit, this

measure could prompt a psychological rejection Hyy ¢community because of its
conspicuous costs individually attributable to tkeemant.
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Freedom combined with the appointment of a case worker
This alternative is close to a support measure. adygum seeker is granted freedom
but is assigned a case worker, such as a legakebon a social worker, sometimes
operating under specialised national organisatiae@is, who assists him day by day
clarifying his duties, informing him on the progsesf his claim, helping in examining
fundamental choices, or in administrative affairsiro practical difficulties. On the
other hand the asylum seeker is informed that tteeakworker, within the limits of
his professional ethics, has to report the autiesrif, in general, the behaviour of the
asylum seeker is not consistent with the fulfilmehhis present or future obligations.

This measure, quite costly, is provided for andcessfully commonly applied in
Sweden and under a pilot scheme in Australia; disesvit is rather applied with
failed asylum seekers in the pre-removal stagenaiccompanied by support schemes
such as voluntary return incentives. It is importhat the limits of professional ethics
of the social workers are clearly and strictly defi in order to avoid any confusion
between their social role and the role of a cdrardhority. If this condition is not
properly satisfied, the measure could become dpiitesive and unjustifiable.

SUPPORT SCHEMES INCREASING THE EFFECTIVENESS OF ALTERNATIVE
MEASURES

13. During the assessment of the claiin a number of countries (Belgium, Finland,
Luxembourg, Australia inter alia), financial or reaal direct supports, housing programs,
specific individual legal advice programs, healtinecand educational schensstematically
reduce the rates of absconding and increase the it success of different alternative
measures to detentiofit is the same for special programs favorisingliing guarantors, or
bail funding, or different forms of community supision implemented or tested in Canada,
United Kingdom or United States.

Pending removal if a claim is unsuccessfshemes of supported voluntary returns consisting
in counselling, social workers support, vocatiomalning, financial and practical assistance
in organizing voluntary departure and re-integratimto the country of origin, are
successfully implemented in Australia, Canada, G&yn Sweden as ancillary interventions
with different alternative measures to detention.

SPECIAL ALTERNATIVE MEASURESFOR CHILDREN
14. Special alternative measures for children aogiged for and applied, or tested, or under
consideration in number of States. There are nuifgignt specific data or evidence reports
on their effectiveness. Problems and solutionobxéously different depending on the status
of unaccompanied children or of children as p&# family unit.
The most common policy reasons given by the Statdstain children are

» for children with family, “for the sake of presemg family unit”;

» for unaccompanied children, to protect them fromuwation and exploitation by

traffickers.

As a fact it is commonly recognised that
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» the flight risk of families with young children isherently low and can further be
reduced by appropriate accompanying supports (Yarmailocations, health care,
children’s education, etc.);

» the rates of disappearance of unaccompanied chiheeworrying.

15. The following alternative measures to detentidnchildren are applied and deserve
attention.

For children with family

» Different forms of special accomodation units foamflies, with reporting
requirementsProvided for and applied in Sweden and, recemthjustralia.

» Parents’ choice to split the family: one parentitained, the other released with the
children This measure is provided for and applied in Swedbeit it is criticized on
the ground that many parents choose to stay umitiddtheir children, with the result
that children remain effectively detained.

For unaccompanied children

» Monitoring at the borders the real nature of retatship of arriving children to any
accompanying or receiving adulin order to protect them from dependency on
traffickers or other forms of exploitation and omugglers and to immediately
identify the most appropriate measure for the cbild This monitoring has been
tested with good results in Italy.

» Fostering the children to children’s welfare agessi with reporting requirements
Provided for and applied in Canada.

* Integrating the children in foster familie®rovided for and applied in Bulgaria and
somtimes in United Kingdom.

» Organising specialised homes for the childr&movided for and applied in Poland,
Hungary”® and, with significant good results on the ratelishppearance, in France.

For more information, contact:

Philip Amaral
Policy and Advocacy Officer

Jesuit Refugee Service
European Regional Office
Rue du Progrés 333/2
1030 Brussels, BELGIUM

europe.advocacy@ijrs.net

T: 4322250 32 20
F:+32 2250 32 29

3 Detention of children is now explicitly prohibited Hungary (sed@he conditions in centres for third countries natits, cit. in foot-note
30).
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