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“I left El Salvador because I was frightened by gangs

threatening to kill me for refusing to join them. My

brother paid for us to take a bus from El Salvador 

to Guatemala, and then we walked and hitchhiked

to Mexico ... I waited in the small town near the

Mexican border for a truck to take me further, but it

never came. So, we walked through the mountains

and at night we stopped and stayed at homes along

the way. We were put into vehicles that transport

goods .... At the U.S.–Mexico border there were 

180 people hidden inside buildings. We waited for

36 hours and all we had was two apples and an

orange among us. Eventually, a guide put us on a

truck in the middle of the night and we proceeded

into the desert. Then I was told to get out and 

find cover. We were in Phoenix, Arizona. There were

trucks from Immigration waiting for us. 

My first impression when I ran into the officials

was that they thought I had robbed a bank or was 

a criminal. They yelled at me not to move and that

made me very nervous. We were questioned individ-

ually. The INS officials asked us our name, age and

country of origin. I answered that I was from Mexico

because that is what the coyotes trained me to say. 

I even knew how to answer questions about which

parts of Mexico ... and where I had attended school.

They didn’t believe me when I said that I was a minor.

They said that I was lying. After I was questioned, 

I was put into a truck and taken back to the border.

No one asked if I was afraid to return to Mexico.

5

C H A P T E R  1

Kafka’s Kids: Introduction

José fled gang violence in El Salvador and sought asylum alone in the U.S. at the

age of . He made a terrifying journey which ended in detention, fear, and

uncertainty. This is part of his story:



ren being funneled through an adversarial system

that violates their human rights and ignores their

best interests. It also shows that there are moves to

change this, to draft policies that address the problem,

and to rectify some of the system’s egregious child

protection failures. This report aims to document

available information on children seeking asylum

alone in the U.S., to highlight the lacunae and to

make recommendations for reform.

1.1 The Biggest Void in 
Immigration Law

C
hildren were forgotten when national

immigration legislation was drafted. The

void in U.S. immigration law remains

stark. The court system, which interprets and

applies immigration law, subjects children to the

same proceedings and evidentiary standards as

adults. Children are thrust into a system that was

designed for adults, often without legal counsel 

or the emotional support of families to help them

manage. In the words of a former immigration

judge, “children are the biggest void in all of

immigration law.”4

The widely publicized case of Malik Jarno—the

mentally disabled Guinean boy who came to the U.S.

at the age of , and was detained for two years and

eleven months alongside violent offenders in adult

prisons—is not unique.5 In fact, the U.S. Immigration

Court’s first child-specific set of guidelines, which are

discretionary rather than binding, was issued only as

recently as September . Other well-meaning efforts

at reform have also been ad hoc “add-ons” rather

than a comprehensive restructuring. The “Child Status

Protection Act” of , for example, was passed to

protect children from losing age-based benefits as a

result of bureaucratic delays, correcting an omission

7
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The trucks just unloaded us [on the Mexico side ]

and drove off. After the first day and a half ... I got

back into the truck and tried again. We came across

an immigration truck and the driver of our truck

became frightened and yelled for all of us to run.

Since we were out of view, we were able to sneak

back into the truck. I didn’t want to return to the

border because it was so frightening. I realized

that immigration was rounding everyone up, so I

hid behind a small plant. There was a snake near

me and I couldn’t move for three hours.

Eventually with three friends from the truck 

I was stopped by immigration again. They asked

the same questions that the immigration officials

had asked us before. The problem is that my friends

initially said that they were from Mexico, but then

changed and said they were from El Salvador. 

I repeated that I was from Mexico... we were taken 

to the immigration office where they took our

fingerprints and photos. We spent part of the night

in a small room. 

Then suddenly three of us were being taken

some place, but no one told us what was going on.

When we got to the Globe [detention facility] we

were given clothes and cookies. Then, one by one,

we were told to take off our clothes and get into 

a shower. We were never told what was going on.

At one point they told me to close my eyes, and 

I think they dropped anti-lice powder on me. I was

confused. I didn’t know what was going on. 

Then I was enclosed in a small room... I could

see faces of other young people in their own cells.

We had a place to sleep, a cell, very hot, it had a

toilet. My heart started to race in the room. I was

worried. I didn’t know what was going to happen

to me. I couldn’t make out anything around me.”1

6

in the original law.6 The pending “Unaccompanied

Alien Child Protection Act,” which sets out to enhance

representation and restrict detention of children, rec-

tifying other flaws within the system, is another example

of add-on legislation intended to correct longstanding

oversights.8 At the time of this writing, unaccompa-

nied and separated children applying for asylum in

the U.S. still have no right to state funded counsel.

Yet, according to a study conducted by Georgetown

University based on data collected by the Department

of Justice, legal representation increases the likelihood

of applicants getting asylum at all ages. Specifically,

asylees with legal representation are six times as likely

to be granted asylum as those without an attorney.9

Nor are there statutory limits on the length of time

unaccompanied and separated children can be deprived

of their liberty pending adjudication of their asylum

claim, despite the known traumatic and long term

effects of detention on children.10

It is not only procedural aspects of immigration

law that ignore children’s special needs. The applica-

tion of the refugee definition to children, discussed

in more detail later in this report, has also been deeply

flawed. To qualify for protection as a refugee, all

asylum seekers, including children, have the burden

Children seeking asylum alone today in the U.S.

are trapped in a complex and inconsistent system

that is detrimental to their needs. Ostensibly designed

to protect those fleeing persecution, current policies

frequently have the opposite effect. They subject

children to traumatic procedures that are often terri-

fying and unjust. In The Trial, a fictional commentary

on th century bureaucracy, Franz Kafka describes

an unremarkable man who becomes ensnared in a

legal process that is surreal, senseless, and sinister.

His experience of being subjected to inexplicable but

relentless legal proceedings for a crime he did not

understand has been immortalized by the adjective

“Kafkaesque”, defined as “marked by surreal distortion

and often a sense of impending danger.”2

The U.S. approach to children seeking immi-

gration protections is indeed Kafkaesque—surreal 

in its application of adult procedures to some of

society’s most vulnerable children, and full of

foreboding for the children involved.

The past decade has seen increased attention to

the needs of children who cross borders alone seeking

refuge. It is now recognized that migrant children

who are unaccompanied (that is, entirely alone) or

separated from their families (that is, in the company

of non-parental adults, be they relatives or strangers)

face an increased risk of military recruitment, sexual

violence, gross deprivation, exploitation and abuse.3

Some children, like José who is quoted above, flee

from child-specific threats such as forced gang

membership and gang violence. Others flee threats

based on religious or political persecution. The

number of children arriving in the U.S. is significant.

The Department of Homeland Security (DHS)

arrested , children last year. Following arrest 

they pass into the bewildering inner workings of the

immigration and asylum system. Our study shows

that there is a void in U.S. law, which results in child-

Separated children are those separated 

from both parents, or from their previous 

legal or customary primary caregiver, but not

necessarily from other relatives. These may,

therefore, include children accompanied by

other adult family members.

Unaccompanied children (also called

unaccompanied minors) are children who 

have been separated from both parents and

other relatives and are not being cared for by 

an adult who, by law or custom, is responsible

for doing so. (See paragraph . below). 7



area for – days, visited various facilities and offices

involved with unaccompanied and separated chil-

dren and conducted interviews with employees 

of relevant governmental and non-governmental

agencies. A cluster of interviews was also conducted

in Washington, D.C. focusing on employees of fed-

eral government agencies making policy decisions

affecting child asylum seekers, as well as immigra-

tion advocates working on policy and practice issues

related to children in immigration proceedings.

Clustered interviews were conducted in person,

typically in the work place of the person being

interviewed.

In addition to clustered interviews, researchers

utilized targeted interviews with individuals selected

for their job relevance or experience with child asylum

seekers. Targeted interviews were conducted either in

person or over the telephone, with some interview

follow-up by phone or electronic correspondence.

Four researchers conducted the interviews using a

semi-structured questionnaire with both closed and

open questions. A core questionnaire was developed

for all interviews. This was then modified slightly by

category of interview subject: asylum officers, immigra-

tion judges, other government employees, legal

representatives, academics, and shelter care providers.

In broad terms, the questions covered in an interview

included experience with the population, training,

special issues and accommodations in dealing with

unaccompanied and separated children, procedures,

the role of interpreters, legal representatives and

guardians, inter-agency collaborations, physical and

mental health and confinement concerns, speed of

proceedings, decision making in asylum cases, and

policy and practice concerns or recommendations.

It is worth noting that some interviews did not

occur despite requests by project staff. The initial

research plan included interviews with immigration

judges who hear children’s asylum cases on a regular

basis. The Office of the Chief Immigration Judge

9
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of proving they meet the legal definition. They must

establish that they were persecuted in the past or have

a “well-founded fear of future persecution on account

of race, religion, nationality, membership in a social

group, or political opinion.”11 But unaccompanied and

separated children have had difficulty bringing them-

selves within this protective regime.12 Child-specific

forms of persecution, such as gang violence and

domestic abuse have been dismissed. Even those with

strong claims based on grounds similar to those arising

in adult cases, have found their claims ignored.13

This void in immigration and refugee law is

remarkable when contrasted with other areas of U.S.

law, such as criminal and family law, which do ensure

special treatment for minors. But it is all the more

egregious given the particular vulnerability of the

children affected and the gravity of what is at stake.

As a UN report confirms:

Given the fundamental role played by the family 

in the protection, physical care and emotional 

well-being of its members, separation from families

is particularly devastating for refugee children.14

Moreover, they are not just separated from family

but from everything familiar: home, language,

food, culture. Yet child asylum seekers whose claims

are denied face the same penalties as adults, includ-

ing indefinite detention or even deportation to the

countries they have fled, where they may be persecuted

or killed or face the dangers that precipitated 

the quest for refuge in the first place.

Our research reveals that little data exists on the

impact of the U.S. immigration and asylum system

on children.

Government record-keeping is virtually non-existent,

official attention to the problem is ad hoc, and there

is no senior administrative individual or entity

charged with overall responsibility for unaccompa-

nied and separated children within the system. 

As a result no one has been willing to own the problem,

or to take full responsibility for addressing it. Yet

given the complexity of the immigration system, the

multiplicity of avenues by which children come into

it, and the scale (both geographic and demographic)

of the problem, a coherent and coordinated response

is essential. This report sets out to provide the

evidentiary and policy basis for such a response.

1.2 Methodology

T
his report is based on both quantitative and

qualitative research. Quantitative data for

the years  through  was solicited

from  federal government agencies coming into

contact with unaccompanied and separated children.

Written responses were received from  agencies.

Statistics were received from six agencies. Three sepa-

rate Freedom of Information Act (FOIA) inquiries 

to the Department of Homeland Security are still out-

standing, the earliest dating back as far as May .15

The qualitative data was acquired through 

a combination of clustered interviews (centered on 

a particular city or region) and targeted interviews

(with specially selected individuals) carried out

between March and November of , for a total 

of  interviews with relevant governmental and

non-governmental representatives. In addition, the

Women’s Commission for Refugee Women and

Children conducted  interviews with child asylum

seekers between February of  and May of .

Interviews were voluntary, and there was no

financial remuneration for participation. Clustered

interviews were conducted in Los Angeles, Califor-

nia; Miami, Florida; and Phoenix, Arizona; regions

with a significant number of unaccompanied and

separated children in the community or in facilities

funded by the federal government. When conduct-

ing interviews, researchers traveled to a particular

8

A complete table of interview subjects is included

as Appendix 4. Those interviewed include:

■  federal government employees working at the

national headquarters level

■  current or former federal government

employees working in local government offices

■  state government employees

■  legal representatives or immigration advocates

with non-profit organizations

■  employees of non-governmental organizations,

representing academic, mental health and social

service institutions

■  interviews with children and youth currently or

formerly involved in immigration proceedings

Interview subjects were selected based on the

following criteria:

■ level of authority or influence on policy decisions

affecting child asylum seekers

■ level of experience working on policy issues

regarding child asylum seekers

■ level of direct experience with child asylum seekers

■ geographic location in the U.S., representing a

diversity of national and local practice experience



oped instead a synthesized template with expert

recommendations for how the current system should

be filled in, changed and improved. The report contains

a series of practical recommendations for improving

the situation of unaccompanied and separated child-

ren seeking asylum in the U.S., in the hope that those

concerned with children’s rights will consider, debate

and implement them. The protection of children

seeking asylum alone depends on this.
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(OCIJ) of the Executive Office for Immigration Review

(EOIR) responded to this request with an initial

counter-offer that EOIR would survey all immigration

judges and submit to the project a summary of judges’

responses. However, this offer was later rescinded. As

a result, researchers were only able to communicate

with two current and two former immigration judges.

For the current immigration judges, one formal

interview was completed in Phoenix, Arizona, while

these negotiations between the OCIJ and the Seeking

Asylum Alone project were in process, and one

informal conversation was held with an immigration

judge during the observation of a “children’s docket”

at the Immigration Court of the Krome Detention

Center in Miami, Florida. In the cases of the former

judges, attorneys representing children in immigration

proceedings provided contact information for a retired

immigration judge from San Francisco, California

and a former immigration judge from Houston, Texas,

both jurisdictions where unaccompanied and separated

children are, or have been, held in federally-funded

shelter care or secure detention facilities.

Researchers also attempted, without success, to

conduct interviews with staff of Immigration and

Customs Enforcement (ICE) of DHS and the Office

of the Principal Legal Advisor for ICE/DHS (the

national office overseeing ICE trial attorneys, who

represent the federal government’s interests in

immigration proceedings). Requests to interview the

prior INS Juvenile Coordinator (still employed by

ICE and having authority over juvenile matters

remaining with ICE after the dissolution of the INS

and assumption of former-INS duties by ICE/DHS),

made directly to the Juvenile Coordinator, were met

with responses that the request was still pending with

superiors. Requests to superiors and to the ICE public

relations office were unanswered. FOIA requests were

made instead, and three such FOIA requests are still

outstanding. A request to interview an ICE Juvenile

Coordinator in Miami, Florida, during a visit to

conduct a cluster of interviews in the area, was also

unsuccessful. After an initially cordial response by

the appropriate ICE/Miami public relations office,

no further reply was received to a written interview

request. When the researcher arrived in person at the

Juvenile Coordinator’s office at the Krome Detention

Center, following other meetings with government

personnel at the same complex, the Juvenile Coordi-

nator replied that he had been instructed by superiors

not to speak with the researcher and to stay out of

the hallways so as not to run into her. In stark contrast

to this lack of responsiveness by ICE/DHS, the Asylum

Office (also part of DHS) at both the national and

local levels responded with interest and cooperation,

as did the Office of Refugee Resettlement (part of the

Department of Health and Human Services).

The original research goal was to create a statistical

portrait of unaccompanied and separated children in

the U.S., and to interpret this in light of the practical

experience and policy recommendations of experts

working with this population. The research revealed 

that the U.S. asylum system represents a paradoxical

blend of excess and deficiency. An overwhelmingly

large number of agencies and actors are involved

with processing, prosecuting, and caring for separated

and unaccompanied children. To understand how

these children are treated in the U.S., one must under-

stand the bureaucratic structures, procedures, staffing,

and information management systems at work in

myriad complicated federal systems. Despite, or

perhaps because of, the large number of government

actors involved with children in the asylum system,

there is a general deficiency of information about

them. The plight of child asylum seekers, from an

institutional standpoint, has simply been overlooked.

In contrast to the paucity of data from govern-

ment sources, the interviews with experts were rich

and yielded many constructive recommendations.

Rather than the statistical picture annotated by expert

comment that we had expected to offer, we have devel-

10



UNICEF estimates that, by the end of 1994, more than

100,000 children had been separated from their

families in Rwanda alone.

The same organization cooperated with the United

Nations High Commission for Refugees (UNHCR) to

register more than , unaccompanied children in

and from the former Yugoslavia through its Operation

ReUnite.1 Not surprisingly, the greatest concentration

of unaccompanied and separated children are to 

be found in developing countries that have either

experienced natural or human-made disasters or that

border such a country. A study carried out in 

listed Algeria, Armenia, the Democratic Republic of

Congo, Ethiopia, Guinea, Iran, and Pakistan among

countries with large unaccompanied and separated

children populations.2 Six years later, Iraq, the Darfur

region of Sudan, and Afghanistan would have to be

added to this list.

Separated and unaccompanied children have long

been a feature of refugee flows in the developing world.

Children who have been displaced by war often lack 

the funds to travel long distances; instead, many end 

up traveling to neighboring countries, finding their 

way with other refugees who are moving on foot. The

increasing extent to which civilians are the targets of

violence in intra-State armed conflict has undoubtedly

13
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2.1 Children’s Migration in Recent History

In their seminal work on unaccompanied children, Ressler, Boothby and

Steinbock make the obvious point that wars, famines and natural disasters have

almost always resulted in children being separated from their families.



in the cost of air travel, and the increasing mobility

of both people and information around the world.7

All these factors have contributed to making separated

and unaccompanied child asylum seekers a truly

global—and not just regional—phenomenon.

Separated and unaccompanied children, who are by

definition traveling without their primary caregivers

and who lack the resources, contacts, and abilities on

which adult migrants can rely in the course of their

journey, often become the clients or the prey in the

global underground economy of human smuggling

and trafficking. Thus, in the U.S., children are

steadily arriving both as refugees fleeing wars and

persecution, and as trafficking victims brought into

the country for exploitative purposes. This report

argues that children in both categories may qualify

for asylum or other forms of legal protection.

2.2 The Scale of Movement Today

H
istorically, separated and unaccompanied

children arriving in developed countries

under planned resettlement programs (like

the ones described above) did not pose a special

dilemma for policymakers. Easily subsumed into the

larger category of pre-screened refugees with whom

they traveled, their reception and treatment in their

new countries were dictated by the terms of the

resettlement programs under which they came.8

The phenomenon of children traveling to seek

asylum outside such programs—either on their 

own or in the company of traffickers, smugglers,

or other non-parental companions—received little

attention until quite recently, despite their unique

and extreme vulnerability.

The U.S. authorities have still not recognized

this as a serious oversight. There is very little longitu-

dinal data available on separated and unaccompanied

child asylum seekers. A concerted international effort

to collect data on this population only began in the

late s and early s.9 It is consequently difficult

to say how many more children are traveling to seek

asylum on their own now than in years past.10 What

is clear is that, today, separated and unaccompanied

children constitute a small but significant percentage

of all asylum-seeker flows. Beginning in , UNHCR

began collecting annual statistics on separated and

unaccompanied child asylum seekers in developed

countries. It currently has figures from  European

countries (these being the only governments that make

comparable data available).11 Although incomplete,

these figures—last updated in —suggest that

between  and % of all asylum applications received

in these countries each year are from children seeking

asylum on their own.12

Due to problems with comparability and data

availability, UNHCR does not collect data on unaccom-

panied and separated children for the U.S.

In fact, there is no comprehensive set of govern-

ment statistics on how many children enter the 

U.S. alone every year. Since the Immigration Court

(EOIR) does not track birth dates, there is no annual

data on how many children go through Immigration

Court proceedings. 

There are, however, a number of access points in the

immigration system where the authorities come in

contact with separated and unaccompanied children,

and where partial information can be found.

The first access points are the reception and

interception agencies. One such agency is the U.S.

Coast Guard, whose officials patrol U.S. waters 

and interdict boats of would-be asylum seekers.

In , the Coast Guard interdicted , would-

be asylum-seekers (of all ages) at sea.13 This number

includes both adults and children. If UNHCR’s

findings for  European countries can be extrapo-

lated and applied to the U.S.—that is, if we can
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added to the numbers of children who lose their

homes and families in the midst of war.3

In the developed world, in contrast, the majority

of separated and unaccompanied children have histor-

ically arrived in the context of official resettlement

programs. With its extended land border adjoining

Mexico—a bridge for migration from an entire,

developing world continent—the U.S. has long

experienced the migration of unaccompanied and

separated children. Since World War II, the U.S.

has admitted thousands of such children from 

crisis areas and refugee camps. Until , when the

Refugee Act was enacted, the admission of these

children into the U.S. was facilitated through ad-hoc

and situation-specific programs.4 Three overriding

objectives are apparent in these pre- programs.

The first objective was the evacuation of children

directly from areas of danger or persecution. Exam-

ples of such programs are the U.S.’s evacuation in

 of , British children, the evacuation of

over , Cuban children in –, as well as

the  evacuation of , Vietnamese children 

to the U.S. through Operation Babylift.

A second objective of these programs was the

resettlement of already unaccompanied or separated

children from countries other than their own, to

which they had fled. Since World War II, unaccompa-

nied or separated child refugees have been resettled

by the U.S. from countries of first asylum in several

crises, in particular Hungarian unaccompanied

children in –, and Indochinese children in

 and from  onwards. In fact, one of the most

significant reasons for the enactment of the Refugee

Act was the admission of over , Indochinese

refugees between  and .5

A third objective was the facilitation of inter-

country adoption by Americans. An example of this

was the above mentioned Operation Babylift, which

began as an effort by private adoption agencies, with

the cooperation of the U.S. government, to remove

children who were already being processed for adop-

tion from South Vietnam. Americans also adopted

many Korean children after the Korean War. In

contrast to the above programs, the Refugee Act of

 established a permanent mechanism for their

admission. In general U.S. policies have worked best

for pre-screened children from overseas, whereas

onshore child asylum applicants have, with some

limited exceptions described in later chapters of this

report, had to fit into a system designed for adults

and ill-suited to their needs.

In fact, in the last few decades, significant numbers

of separated and unaccompanied children have found

their way to the U.S. as asylum seekers, traveling

outside the context of any planned resettlement

schemes. War and instability in Central and Latin

America and in the Caribbean have sent waves of

refugees to the southern border of the U.S. Children

have also arrived seeking asylum from much further

away. This is a result of several factors: the change in

the nature of modern warfare, with the increasing

rate of civilian casualties,6 instability within refugee

camps in developing countries, the significant drop

14



of the unaccompanied and separated child population

in the U.S. who had entered or attempted to enter

the country without valid documents, and who had

been apprehended by government officials. Other

children, however, enter the asylum channel by

presenting themselves to the authorities. These

children include those who are living in the U.S. on

valid visas, as well as those who entered the country

clandestinely or whose visas have expired, but who

have still not been detected by immigration officials.

These children are allowed to make their claims not

defensively, through the Immigration Court, but

affirmatively, through the Asylum Office. Unlike

most other government agencies we contacted, the

Asylum Office does collect data on unaccompanied

and separated children. It stated that out of ,

total onshore asylum applications in ,  were

submitted by children as the principal applicants.29

A final cohort of unaccompanied and separated

children comes to the U.S. through the refugee resettle-

ment program, having been pre-screened and approved

overseas. In , the U.S. Refugee Program of the

U.S. State Department resettled  refugee cases

headed by children.30 A separate specialized program

is in place for Cuban and Haitian entrants (those

who reach the U.S. mainland), which resettled 

unaccompanied children from those countries in

fiscal year .31

Adding together the numbers mentioned above,

while imperfect, we can estimate that during

2003, well over 8,000 children sought refuge

alone in the U.S., excluding the large number of

Mexican children picked up and returned across

the border by the CBP.32

It is difficult to make any extrapolations based on

these disparate figures, except the generic observation

that the number of children coming to the U.S. on

their own each year is far from insignificant.
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assume that unaccompanied and separated child

asylum seekers constitute between % and % of

any given asylum-seeker population in the industrial-

ized world—then we can estimate that the U.S. Coast

Guard intercepted and returned about  unaccom-

panied children in .14

The Customs and Border Protection (whose

officials are stationed at airports and points of entry)

and Border Patrol (a subsection of the CBP whose

officers are stationed along the land borders of

Mexico and Canada between official points of entry)

are both important reception agencies. The children

these officials meet are often physically located on

U.S. territory, but are not considered legally “present.”

Some of those who lack valid visas will be turned

away immediately before ever being admitted to the

country.15 Neither Customs and Border Protection

nor the Border Patrol provided requested statistics

on children, but what patchy evidence is available

suggests that quite large numbers of unaccompanied

children are intercepted while attempting to enter

the U.S. via the southern border. A DHS Office of

Inspector General report notes that CBP apprehended

, juveniles in fiscal year , of which ,

were from Mexico and , were “Other-Than-

Mexican (OTM).” Of this total figure, , were

immediately returned (usually to Mexico, very rarely

to Canada) leaving , children who presumably

were placed into Immigration Court proceedings.16

This number includes both accompanied and

unaccompanied children, since CBP does not track

unaccompanied children separately.17

Other children, instead of being turned away at

the border, will come into contact with government

officials once they have already entered the U.S. This

is either because they managed to cross the border

without being detected, or because they entered the

country on a valid visa that has since expired, and

are later discovered. Once apprehended, these

children are usually18 detained in federal custody

while their asylum eligibility is determined or while

the government puts them through removal proceed-

ings. Detention is therefore another point of access 

to data. The U.S. Office of Refugee Resettlement

(ORR), which is charged with the care and custody 

of unaccompanied alien children in removal

proceedings,19 reported that it had between 

and  unaccompanied and separated children 

in care at any one time during fiscal year .

A total of , unaccompanied and separated

children were referred to ORR during that year.20

All of these children who are detected by the

various interception and reception agencies must

make their claims for asylum or withholding of

deportation before the Executive Office for Immigra-

tion Review (also referred to as the Immigration

Court or EOIR).21 However, because the Court does

not record the ages and birthdates of the petitioners

who come before it, it has no data on how many

children pass through its system each year.22 Nor

does the Immigration Court maintain comprehensive

data on how many children are ultimately granted

asylum by immigration judges, or are awarded with-

holding of deportation in court.

There is only slightly more information

available regarding other forms of protection for

non-national children: principally, T-Visas23 and

Special Immigrant Juvenile Status (SIJS).24 Between

fiscal years  and ,  children were certified

as victims of trafficking25 (with six of these children

certified in ),26 and eligible for the T-Visa.27 The

numbers of children who filed and were granted

SIJS are unknown, but the Yearbook of Immigration

Statistics states that in , a total of  juvenile

court dependents were granted permanent residency

(presumably because they had been granted SIJS).28

Even if it were available, any data collected by

the Coast Guard, Customs and Border Protection,

Border Patrol, the Office of Refugee Resettlement, and

the Immigration Court would only capture that part

16

“Fega,”—an eight-year-old girl from Nigeria held for fifteen
months in a Miami shelter—attends a Senate hearing on
the Unaccompanied Alien Child Protection Act with her aunt
and an attorney from INS/Homeland Security. 



border demarcates—facilitates the entry of a large

proportion of the unaccompanied and separated

child asylum seekers who come to the U.S. from

Mexico or elsewhere in Latin America. Indeed, %

of all unaccompanied children in U.S. custody come

from Honduras, El Salvador, Guatemala, or Mexico.

(See chart below).

While not fleeing “hot war,” many of the child-

ren from Central America have been displaced by

the lingering effects of civil wars in the region:

continuing instability, economic deprivation, the

collapse of government infrastructure, endemic

corruption, or political persecution. Children from

Mexico—who are undoubtedly underrepresented

amongst the unaccompanied child population, since

so many would-be asylum seekers are turned away at

the border without ever reaching federal custody—

are most often migrating to escape poverty. It should

be noted, however, that this does not necessarily

mean that the threats to their lives are less acute than

for children of other nationalities.
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2.3 Who are These Children?

2.3.1 Gender
The average gender breakdown for children applying

affirmatively for asylum between  and  was

% male, % female.33 Despite fluctuations across

years and countries, male children (like asylum

seekers of all ages) appear to be universally more

likely to become separated and unaccompanied

asylum seekers than females. Although the global

refugee population (including those who have

received refugee status and those who are living in

UNHCR-administered camps) is about half female,

the global population of asylum seekers (that is,

those who submit onshore applications directly in

receiving countries) is predominantly male.34

Why are boys more likely to seek asylum alone

than girls? One reason is that boys are more often

directly involved in conflict situations, and thus are

more likely to be targeted by fighting or forced into

child soldiering or gang violence. Another reason is

that many parents who want to send a child abroad

to earn money will send a boy rather than a girl,

believing boys to be more capable of traveling alone

and finding work.35 Of course, there are other factors

that counteract the tendency for boys to travel and

girls to stay home. Girls are particularly at risk of

sexually discriminatory practices (such as forced

circumcision or forced marriage) and sexual

violence during conflict situations (when they may

be raped or kidnapped to serve as soldiers’ “wives”)

that might cause them to flee. Young girls are also

increasingly being trafficked or smuggled abroad for

domestic servitude or sex work, sometimes with

their parents’ knowledge and acquiescence.

2.3.2 Age
Age determination procedures vary within the U.S.

The Office of Refugee Resettlement looks to the

preponderance of documentary evidence (including

birth certificates, school enrollment papers, etc.) in

order to establish a child’s age when it is in dispute,

while Immigration and Customs Enforcement still

relies primarily upon the outmoded method of analyz-

ing dental and bone x-rays.36 This difference, combined

with the neglect of some government agencies to

keep records of ages and birthdates at all,37 makes it

difficult to gather comparable data on age breakdowns.

However, we can make some general observations.

UNHCR notes that, in the  European countries that

submitted comparable information on age in ,

.% of all unaccompanied and separated child

asylum seekers were  or  years old. This is not

surprising, given the considerable physical demands

and dangers confronting children on their journeys.38

This age breakdown holds true for the U.S.

While the media has alerted public attention to the

plight of very young separated and unaccompanied

children (most famously, the six-year-old Elian

Gonzalez), the majority of children seeking asylum

alone appear to be teenagers.

According to the Office of Refugee Resettlement,

the average age of children in federal custody in

2004 was 15, with 79% of the children between 

the ages of 15 and 18 while 20% of children were

between birth and age 14.39

2.3.3  Countries of Origin
It is difficult and probably unhelpful to make global

generalizations about the countries of origin for

unaccompanied and separated child asylum seekers.

Country of origin demographics among these child-

ren can differ substantially between years, reflecting

not only political changes in the sending countries but

also the diverse geographical realities and economic,

social, and cultural factors that lead children to head

for one receiving country rather than another. The

long and porous land border with Mexico—combined

with the stark economic asymmetry which that

18

Countries of Origin
Unaccompanied and Separated Children in U.S. Federal Custody (ORR) 2005

■ Honduras 30%

■ El Salvador 26%

■ Guatemala 20%

■ Mexico 10%

■ Brazil 3%

■ China 2%

■ Ecuador 2%

■ Nicaragua .82%

■ Costa Rica .47%

Other Countries 5.71%

China

El Salvador 

Costa Rica

Ecuador

Nicaragua

Honduras

Guatemala

Brazil

Mexico

Statistical data provided by Shereen Faraj on  October , for
unaccompanied alien children in ORR/DUCS care during FY .



2.4 How and Why Do They Travel?

C hildren who cross borders alone to seek

asylum are a diverse group who begin

their journeys for a variety of reasons.

While unaccompanied and separated children are

often met with suspicion—cast as untrustworthy

opportunity seekers or as the “anchors” for adult

family members waiting in the wings to immigrate—

the truth is more complex.

We found great diversity in the reasons for

migrating, and in the degree to which children

themselves chose to migrate and understood

what was happening to them. 

Some children are completely alone, having been

orphaned or abandoned, and they cross into the U.S.

to seek asylum of their own volition. Many others

make the journey not on their own initiative, but

because their adult caregivers believe it is their best

option (for physical safety, for economic opportunities

and a better life, or for some combination of the two).

No matter how benevolent or apparently voluntary

the reasons for travel, children invariably suffer

when sent abroad without family to care for them. 

2.4.1 Reasons for Leaving: Persecution
and the Five Grounds for Asylum
Our research showed that children travel for a wide

variety of reasons, not all of which are recognized 

by the current dominant readings of international

refugee law. Some children are forced to flee on

account of one of the traditional five grounds for

persecution, outlined in the  Refugee Conven-

tion: political opinion, race, religion, nationality, or

membership in a particular social group. Persecution

based on race, religion, or nationality can affect

children just as it does adults. Children can also be

persecuted as political activists in their own right, or

they may be targeted on account of the political

activities of a family member. They may also suffer

persecution because of their membership in a social

group—whether that is their family affiliation, gang

membership, disability, or other affiliation.40 While

immigration judges are beginning to acknowledge

some of these affiliations as legitimate readings of

the “particular social group” clause, progress in this

area has been slow. Gang members and street children

in particular face considerable stigma in receiving

countries, and their attempts to claim asylum on

these grounds have had mixed results.

Children may also be targeted for persecution

on account of child-specific vulnerabilities that were

not necessarily foreseen by the Refugee Convention’s

drafters. Some situations which might not be exploita-

tive to consenting adults are intrinsically exploitative 

to children, who because of their age cannot truly

give their consent—including marriage, arduous

manual labor, and conscription into armed forces.

Other forms of persecution—including gang violence

and sexual exploitation—target children especially.

Another group that may not easily fit into the

Convention definition of a refugee is that of children

who are escaping the random destruction of war, but

who cannot prove they would be specifically targeted

for persecution by virtue of one of the five protected

grounds. Generalized conflict is a major cause of

child displacement. Children without guardians to

care for them face particularly bleak odds in war

zones, being vulnerable to abduction, sexual exploita-

tion, and child slavery. The Convention as it is

normally construed does not extend refugee status 

to those who flee generalized violence, although

children who have been orphaned or abandoned

because of war and who cannot claim asylum on any

of the five protected grounds may be eligible for some

other form of protection, such as Special Immigrant

Juvenile Status (SIJS) described in chapter .
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Along the way he encountered large groups of other

migrants who, like himself, were headed north. As

they traveled they were periodically approached by

“coyotes” who offered to transport them across borders

and difficult terrain.

By the time Juan Pablo reached the Mexico

border, he was ill from hunger. He recalls walking

day and night, trekking through cities, swamps and

farmland without a thought to where he was going,

only worrying about where his next meal or drink of

water would come from. By this time, he had lost or

sold all his belongings except for a backpack, a pair

of pants, a shirt and a prayer that his grandmother

had given him “on a piece of paper.” Eventually he

caught a ride to Mexico City on a crowded bus filled

with oranges and other migrants like him. 

Upon arrival in Mexico City, Juan Pablo grew

desperate. He recalls sitting by the highway and throw-

ing rocks at passing cars in the hopes of getting

arrested. No police came, but eventually he found a

coyote who agreed to put him on a bus north to the

U.S. border. In his exhaustion he fell asleep on the bus,

only to be awakened near the border when a Mexican

official demanded to see his documents. Juan Pablo

suggested that if he won a card game, the official

would allow him to continue on to the border. He lost.

But after some pleading, the official let him go anyway.

Juan Pablo and another young migrant he had

met in Mexico waited for nightfall before attempting

to cross the border into Arizona. Juan Pablo recalls

running through wire, tearing his shirt, trying to reach

a coyote’s truck he saw in the distance. Before he could

reach it, the U.S. Border Patrol caught him. He remem-

bers helicopters and dogs. The guards took his shoes,

belt, and everything else he had, and brought him 

to jail. When immigration officers questioned him

the following day, he told them he was from Mexico.

“I was very scared because the coyotes had told me

that no matter what you did, you could not tell them

the truth.”

In all, Juan Pablo’s journey lasted three months.

He arrived in the U.S. ill, alone, and frightened. He

recovered from malnourishment while in immigration

detention, but has since been diagnosed with Post-

Traumatic Stress Disorder from the abuse he suffered

from his mother at home and from the journey he

endured to escape it.41

How and Why Do They Travel? | Juan Pablo’s Story

Juan Pablo, a boy from Honduras, suffered extreme physical and emotional abuse from his

mother throughout his childhood. At the age of 16 he fled his home country for the U.S. He

walked north through El Salvador to Guatemala, catching rides on buses when he could, and

covering the rest of the distance on foot.



viewed ran the gamut of maturity and agency, some

displaying remarkable resourcefulness and resilience,

others being utterly bewildered by their situation.

Juan Pablo, the boy from Honduras, whose story

appears on page , independently planned his

escape from his abusive mother, and showed great

determination in his demanding -month trek north

to the U.S. border. By contrast, Natasha and Boris,

-year-old twins from Eastern Europe,44 played no

part in their family’s decision that they seek asylum

in the U.S., and were terrified when they were

arrested and detained years after overstaying their

six-month tourist visa.

Our research confirmed that children who seek

asylum alone display considerable variety in terms 

of their agency and their understanding of what is

happening to them. Some children have only a vague

understanding of the precipitating events that caused

them to flee in the first place; others express a keen

awareness of the threats they have fled, and have clear

goals for a better life in their destination country.

Some are sent abroad by their parents, having had 

no say in the timing or mode of travel and no idea of

their intended destination; others plan their journeys

themselves, through their own ingenuity. Some travel

with an adult; others are totally alone. And some are

traveling to be reunited with their families, who have

been in the U.S. working and sending money home

until they can afford to pay for their children’s journey.

Despite the diversity of children’s experiences as

they travel in search of asylum, there is one constant

theme: children’s need for protection and guardian-

ship. No matter whose choice it was in the first place,

it is the child who must brave the risks of the journey.

If the child is prevented from arriving at the planned

destination, he or she will feel tremendously anxious,

concerned about disappointing the family, and

often burdened with the prospect of repaying the

smuggling fee. For many children, the memory 

of the trauma they left in their home countries is

compounded by the trauma of the movement itself,

which can be frightening, confusing, physically

demanding, and exploitative.

Even when the mode of travel involves no

exploitation and minimal physical risk, it can still be

an extremely trying experience emotionally. Children

may have special difficulty appreciating the perma-

nent nature of their movement and anticipating the

linguistic and cultural isolation they may face in the

receiving country. And, until they find themselves in

detention or removal proceedings, most children

have no way to comprehend the dire legal implications

of their undocumented border crossing. Whatever

the mode of their travel, children who seek asylum

alone frequently express surprise, fear, and disappoint-

ment at their reception in what they hoped would 

be a better country than the one they had fled. As 

a Ugandan youth told us:

“I received no explanation about what was going 

on. I did not have an interpreter and no one spoke

to me in my language. I did not understand them. 

I did not expect that this is what would happen to

me when I arrived in the U.S. I was very afraid...”45
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 United Nations. “The Impact of Armed Conflict
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Undoubtedly, economic motivations, too, play 

a role in the decision to leave for some children—or

perhaps more often, in the decisions which adults

(parents, relatives, and guardians) take on their behalf.

The desire for a better life is a common theme in

children’s accounts of why they traveled abroad. The

so-called “anchor child” phenomenon—whereby

parents allegedly send their children to a receiving

country first to establish him or herself, hoping that

this will open a path for the rest of the family to

migrate later—is unlikely to play anything but a

secondary role in unaccompanied and separated child

migration. International research has found that very

few separated children are granted family reunion and,

in most cases, they lose contact with their parents.42

In the U.S., children granted SIJS status are barred

from ever bringing their family to join them.

Government anxiety about “anchor children” is not

born out by the facts. 

Among Mexican and Central American migrants in

the U.S.—who are usually cast purely as economic

migrants in the public discourse—the unaccompanied

and separated children we interviewed spoke of mixed

motives leading to their flight: not only poverty and

a lack of opportunity, but also child abuse, gang

persecution, and other threats to their lives.

2.4.2  By Air, Land and Sea
Though some asylum seekers in the U.S., particularly

those coming from Africa, Asia, and Europe, arrive by

plane, most unaccompanied and separated children

arrive over land, by foot, train or motor vehicles, via

the Mexican border. Officials from the Office of

Refugee Resettlement estimate that only one in 

children in federal custody was picked up at an

airport or within the interior of the U.S.43 Interviews

with children for this report indicate that most

children are accompanied at some point in their

journey by an adult, be that a relative, family friend,

or professional smuggler.

Children often put their lives in the hands of 

an adult—or even a series of adults—whom 

they have never met before. The advice of these

smugglers may be the only adult guidance children

have during their journey. 

Children from Central and South America, for

example, often report being “coached” by smugglers

to tell U.S. authorities that their country of origin is

Mexico, since that way if they are caught and returned

they will not have so far to go before attempting

another border-crossing. Many children make multiple

attempts before they succeed in entering the U.S.

2.4.3  Choice and Consent
Choice and consent are complex issues when dealing

with adult asylum seekers; they are perhaps even more

so when dealing with children. The children we inter-
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Malik Jarno, an asylum seeker from Guinea, West Africa,

was detained for nearly three years in adult facilities as his

age, mental capacity, and risk of persecution if deported

were contested. The West African government tortured and

murdered Malik’s father and brother, imprisoned his uncle,

and destroyed his family’s home.

Malik received support from more than seventy members 

of Congress, mental health and refugee organizations, the

United Nations and law schools across the nation. 



 This estimate was determined by adding the

following: an estimated  unaccompanied

children intercepted by the U.S. Coast Guard;

, children referred to ORR; six children
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represent fiscal year  data, except for ORR,

which provided fiscal year  data as the first

complete year of data available following the

transfer of authority from INS to ORR. INS did

not provide any statistical data on children

despite repeated requests.
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 For a list of agency acronyms, please see

Appendix .

 There would be some small level of redundancy

in children’s cases before the Asylum Office 

and EOIR, since some of the cases denied at 

the Asylum Office would be “referred” to the

Immigration Court.

 T-Visas are available to victims of severe forms

of trafficking in persons.

 SIJS, or Special Immigrant Juvenile Status, is

available to child victims of abuse, abandon-

ment, or neglect.

 These statistics represent all children certified 

as trafficking victims in the U.S. who were unac-

companied by adults able to care for them, for

the period October  through January 

(three years and four months). U.S. Conference

of Catholic Bishops/Migration and Refugee 

Services ( February ). Data provided by

Margaret MacDonnell, USCCB/MRS.

 International Rescue Committee. Trafficking

Watch  (Winter ): .
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can be “certified” to receive social services while

their formal T-Visa applications are pending.

U.S. Citizenship and Immigration Services, DHS.

“Child Principles and Derivatives” ( March

). Data provided by Rebecca Story, USCIS.

 Office of Immigration Statistics.  Yearbook

of Immigration Statistics. Available at http://uscis

.gov/graphics/shared/statistics/yearbook/.

 The five-year average (–) is  applica-

tions per year. U.S. Citizenship and Immigration

Services, DHS. “Principal Applicants Under Age

 at Application.” Data provided by Asylum

Office Headquarters, U.S. Citizenship and Immi-

gration Services, DHS. Personal correspondence

with Christine Davidson, USCIS ( May ).

 Numbers of resettled refugees dropped 

dramatically after September , , but are

now finding equilibrium again. The five-year

average (–) is  cases headed by 

children per year. Refugee Processing Center,

under contract with the Bureau for Population,

Refugees and Migration, U.S. Department of

State ( June ).

 Cuban and Haitian child entrants overlap with

the numbers of children in ORR custody, since

they are put into federal care upon arrival.

Data provided by U.S. Conference of Catholic

Bishops/ Migration and Refugee Services,

Miami Office.
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Children who are within U.S. territory legally (e.g.,

as a visitor) when they apply for asylum submit their

application through the asylum regime to an asylum

officer—this is known as an affirmative application.

Asylum officers, who conduct the interviews on which

affirmative applications are decided, are encouraged

to pay special attention to specific needs and vulnera-

bilities of children throughout the interview process.

By contrast, children who arrive at the border

without a visa, or who come into contact with the

immigration authorities as undocumented or other-

wise irregular entrants, will have to make their asylum

claim defensively, in Immigration Court, when they

are already the subject of removal proceedings.

Once apprehended by the authorities, children

will be interviewed by immigration officers and will

be detained separately from adults. Identifying and

defining a child applicant as an asylum seeker is not,

however, simple either as a matter of law or fact. We

turn first to the definitional complexities that arise.
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Like all other asylum applicants, children seeking asylum alone in the U.S. are

covered by two legal regimes—asylum and immigration—both of which are

governed by a single court system, the Immigration Court. Which regime deals

with a child’s asylum claim, as described in detail below, depends on the

circumstances in which he or she first encounters the U.S. authorities.



“Special Immigrant Juvenile Status” visa (“SIJS” visa)—

a visa available to children under the age of .6 In

fact, as Thronson notes, the INA uses the terms “minor”

and “juvenile” with such imprecision that they are at

times treated as though they were interchangeable,

even within sentences.7

Since the INA and the regulations fail to provide 

a single, clearly defined term that applies to

separated and unaccompanied children, the 2002

Homeland Security Act introduced a new term into

the legal lexicon: “unaccompanied alien child.” 

The Act defines the term to mean a child who:

A) has no lawful immigration status in 

the United States;

B) has not yet attained  years of age; and 

C) with respect to whom (i) there is no parent 

or legal guardian in the United States or 

(ii) there is no parent or legal guardian in the 

United States who can provide care and 

physical custody. 8

The Homeland Security Act does not use the terms

“juvenile” or “minor.” The introduction of a single

term to cover the population of unaccompanied 

and separated children is welcome. So is the fact that

the term “juvenile,” with its law enforcement and

delinquency connotations, is being replaced by the

term “child,” a move which we hope presages a more

comprehensive shift from primarily enforcement 

to more welfare oriented policies for this population

as a whole.

3.1.3 Definitions in Practice
The government agencies dealing with unaccom-

panied and separated children reflect the inconsistency

of the legal definitions, and the low priority accorded

this population.

In our interviews with federal employees at both

the local and national levels, there was an evident

lack of clarity about the terms and definitions

relating to unaccompanied and separated children. 

Asylum officers, for example, are required to forward

to the Asylum Office Headquarters for review all

cases involving unaccompanied and separated

children; however, local officers in Miami as well as

national staff in Washington, D.C., acknowledged to

us that there was general uncertainty about which

adults could be considered guardians for a child, thus

making it unclear which cases in fact needed to be

forwarded to Headquarters.

When we asked the officer at Border Patrol

Headquarters charged with overseeing juvenile policy

about the Border Patrol’s definition of unaccom-

panied or separated children, the officer replied that

he would have to look into that and respond later. We

have not heard since. As with the Asylum Office, so too

with Border Patrol, there is confusion over what kinds

of relationships constitute “immediate” family ties—

and therefore, which traveling companions a child must

lack before he or she is considered unaccompanied

or separated. In response to a question about the

exact definition of “immediate family members” for

the purpose of the memorandum of understanding

between the U.S. and Mexico, one officer listed

“mother, father, siblings, grandparents, or proof

of legal guardianship,” with some uncertainty as 

to whether this was an accurate list, whereas other

officers listed only parents and siblings.9 Numerous

follow-up inquiries for clarification to Border Patrol

Headquarters have received no response. Yet this

confusion creates disquiet among some officers:

Apparently there is a policy memo coming out in 

the next couple weeks that’s going to define it. It’s

misinterpreted or interpreted in different ways [...]

Generally, the working definition has been ‘minors

without a parent or guardian in the United States.’
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3.1 Definitional Issues

3.1.1 Our Use of the Phrase
“Unaccompanied and Separated Children”
Until recently, children seeking asylum alone—that is,

children entering the country and submitting an asylum

application without a parent or legal guardian—were

described simply as “unaccompanied.” This term,

however, does not capture the whole population at

risk. Many children who submit asylum applications

on their own are not technically “unaccompanied;”

though separated from parents or guardians, they

may be in the company of a trafficker, a smuggler, a

sibling, or a family acquaintance. There is a growing

realization that these two populations—unaccompanied

children and separated children—need to be considered

as one group for purposes of refugee protection.

Though clumsy, we have therefore decided throughout

this report to use the term “unaccompanied and

separated children.” In so doing, we follow the

practice of the United Nations High Commissioner

for Refugees (UNHCR).1

Within U.S. immigration and asylum agencies

and legislation, a variety of terms are used to describe

alien children who enter without a parent or legal

guardian. This variation leads to inconsistency and

confusion in both identification and treatment.

3.1.2 Definitions in Law
The section of the U.S. code that guides national

immigration law is the Immigration and Nationality

Act (INA). The INA uses three terms: “child,”

“minor,” and “juvenile.” A “child” is defined as “an

unmarried person under  years of age” who falls

into one of six categories.2 The INA’s definition of

“child” presumes some sort of relationship with 

a parental figure—whether that is a biological parent,

a stepparent, or an adoptive parent. Separated and

unaccompanied children who are seeking asylum

by themselves, therefore, technically fall outside of

the INA’s definition, an illustration of the systemic

neglect of children as individual actors and rights-

holders in U.S. asylum law.3

The INA’s use of the terms “minor” and “juvenile”

is not helpful for separated and unaccompanied

children either. “Minor” appears most often as a

descriptive adjective (as in the phrase “minor child”),

except in scattered instances where “minor” is used as

a noun (as in “the sexual abuse of minors”). The usage

of this term is imprecise and inconsistent, both within

the INA and between the INA and the regulations

that interpret it. “Minor” is used in different places to

refer to children under age , age , and age .4

Similarly, the INA uses the term “juvenile”

without defining it. The relevant regulations define

“juvenile” as “an alien under the age of ,” and the

memo from the Office of the Chief Immigration

Judge concurs.5 This meaning conflicts, however,

with the way “juvenile” is used in the context of the
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own movement. Thus, they may be said to lack the

ill intent (mens rea) that is an essential component 

of criminal offending. Both the child welfare and

juvenile justice frameworks generally afford child-

specific protections such as guaranteed legal represen-

tation14 and/or guardians ad litem.15 Children in

immigration proceedings, by contrast, have neither 

a right to a government funded attorney nor to a

guardian ad litem, despite the equivalent or even

greater complexity involved in such cases, and the

potentially grave consequences of an unsuccessful

asylum application.

The child welfare and juvenile justice fields

emphasize the specificity of children’s needs. They

suggest that where children need assistance and

guidance, their cases should be diverted from a

punitive to a protective approach. This approach 

is equally appropriate for children in immigration

proceedings. Indeed the Juvenile Justice and Delin-

quency Prevention Act makes the analogy directly:

[J]uveniles who are charged with or who have commit-

ted offenses that would not be criminal if committed

by an adult [...] or alien juveniles in custody, or

such non-offenders as dependent or neglected children,

shall not be placed in secure detention facilities or

secure correctional facilities.16 [emphasis added]

The provision points to an underlying similarity

between the three types of cases: minors with status

offenses, children in dependency, abuse or neglect

proceedings, and alien children. And it mandates a

non-punitive approach in responding to their needs.

Regrettably, however, insofar as policymakers

have drawn on related legal fields for dealing with

unaccompanied and separated children, they have

tended to borrow punitive aspects.

Until recently, children in INS custody were

regularly co-mingled with youths who had

committed crimes as serious as murder and rape,

and shelters for unaccompanied and separated

children were evaluated using the standards of

the “Corrections Corporation of America” rather

than those set out by organizations in the child

welfare field, such as the Child Welfare League 

of America Standards of Excellence for Residential

Services.17 The notion of the best interests of the

child, a foundational principle central to both the

child welfare and juvenile justice fields, was not

similarly imported.

3.3 The Specialized Treatment 
of Children in International Law: 

“Best Interests of the Child”

3.3.1 Taking Best Interests into Account 
in Substantive Decision-Making
International law has recognized the special protection

needs of unaccompanied and separated child refugees

and asylum seekers for the best part of a century.

Both those concerned with refugee rights and those

focused on child welfare have identified this group 

as particularly vulnerable and deserving of interna-

tional attention. The different measures set out in 

a range of international instruments were codified

into one comprehensive treaty, the Convention 

on the Rights of the Child (CRC) in .18 This

Convention brings together, and amplifies in some

cases, the earlier protections for these children.

Measures include both general human rights

protections such as the prohibition on torture or

inhuman or degrading treatment, but also more

child-specific provisions relating to child labor,

traditional child-specific cultural practices and

transnational adoption. The CRC requires states to

take into account “the best interests of the child” in
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But the dilemma is: what if a child has a parent in 

the U.S. who is not willing to come forward? 10

Finally, the lack of consistent and clear definitions is

a serious obstacle to reliable data collection.

The many different agencies interacting with

unaccompanied and separated children cannot

gather comparable data until they operate with

uniform categories.11

This absence of statistical information, which we

encountered repeatedly in the course of our research,

is a serious impediment to the development of policy,

to the ability to monitor its impact and ultimately to

the tools available to administrators to improve

government performance.

3.2 The Specialized Treatment 
of Children in U.S. Law

T
he confusion about terminology described

above is indicative of a systemic inattention

to children’s needs. It also contrasts with

most other areas of U.S. law, where children have

long been accorded separate consideration both

procedurally and substantively. The first juvenile

court in the U.S. was established in , laying the

groundwork for the separate and specialized

treatment of children in criminal court proceedings.

The following hundred years saw the development 

of child-specific standards and procedures in most

areas of law—including tort, contract, and criminal

law—all acknowledging that children have needs

and vulnerabilities distinct from those of adults.12

3.2.1  Children in Child Welfare and 
Juvenile Justice Proceedings
Two fields of U.S. law—the child welfare system and

the juvenile criminal law system—provide useful

points of comparison. Unaccompanied and separated

children, like domestic children within the child

welfare system, need protection and care. Like

domestic children, they would benefit from the

attention to child-specific needs and from a focus 

on the three basic goals of the child welfare system

— ensuring safety, promoting permanency and

enhancing the child’s well-being.13

The juvenile justice system acknowledges that

certain juvenile infractions such as truancy, curfew

violations or alcohol consumption—known as

status offenses, because they would not be offenses 

if committed by an adult—are best dealt with

outside a law enforcement framework. They do not

presuppose a criminal intent and therefore should

not be considered criminal infractions. Similarly,

unaccompanied or separated children often do not

bear the principle responsibility for initiating their
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(CRC) [...] Because the United States has signed 

but not ratified the CRC, its provisions [...] provide

guidance only and are not binding on adjudicators.

Having signed the CRC, however, the United States is

obliged under international treaty law to refrain from

acts which would defeat the object and purpose of

the convention.20

Moreover the Homeland Security Act of 

stipulates that “the interests” (not best interests) of

the child must be considered in decisions and actions

relating to the care and custody of unaccompanied

and separated children. Though this is not a full-

fledged adoption of the best interests principle,

it is an important concession towards it.

Notwithstanding this slim formal recognition of the

“best interests” standard, U.S. immigration law

does not consider the best interests of the child in

decision making.

The INA only mentions the concept of the child’s

best interests once: when setting out the eligibility

requirements for Special Immigrant Juvenile Status

(SIJS), the visa available to foreign-born children

who have been abused, abandoned or neglected 

and who are in need of long-term foster care. If

a child applies for SIJS, a juvenile court (not an

immigration court) must determine whether or 

not “it would not be in the alien’s best interest to 

be returned to the country of nationality or last

habitual residence of the beneficiary or his or her

parent or parents.” 21

Nowhere else in U.S. immigration or asylum

law is the best interests standard a substantive

consideration, mainstreamed into the decision-

making process. This is a serious omission, which

affects the priorities and training of asylum officers

and immigration judges, and the broad framework

of U.S. immigration policy. 22

3.3.2 Taking Best Interests 
into Account in Procedural Matters
While immigration law generally fails to incorporate

best interest considerations into decision-making

standards affecting children, this standard is gradually

impacting procedural matters. The INS’s 

“Guidelines for Children’s Asylum Claims” note:
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all actions concerning the child, including asylum

and other immigration and child welfare matters,

relating to the protection and care of unaccompa-

nied and separated children.

At the same time as the Convention stipulates

protective measures, it requires states to pay attention

to the views of children, treating them as agents

rather than objects of adult care. In other words the

“best interest” or protection principle must be com-

bined with a requirement to elicit the child’s opinion

and attend to it where possible. Protection must be

accompanied by a recognition of agency, of the child

as an independent, rational person. The Convention

requires states to provide special care to children

without a family environment, and to assist and

protect children seeking asylum (both before and

after a formal grant of refugee status), to contribute

to international efforts to trace family members 

from whom the child may be separated, and most

importantly, to afford asylum seeking children the

same protection as domestic children deprived of

parental care. International children’s law requires

states dealing with unaccompanied and separated

children seeking asylum to adopt a child-centered

lens and not to discriminate against them in any way

in their child welfare provision. These seemingly

innocuous requirements in fact set a high standard.

In June , the Committee on the Rights of

the Child, the treaty body that oversees implementation

of the CRC, published a “General Comment” on

separated and unaccompanied children.19 It calls 

on states to take seriously their obligations not to

discriminate against these children because of their

alien status and to make available to them the full

range of protective services offered to vulnerable

domestic children, including education, shelter and

health provision. The General Comment also urges

states to balance the requirements of best interest,

through appointment of a guardian for each separated

or unaccompanied child, with the complimentary

need to accord careful attention to the expressed

wishes and views of the children themselves.

The Committee on the Rights of the Child,

General Comment contains critical statements 

about the inadequacy of state information and 

data collection regarding unaccompanied and

separated children, about the inappropriate and

widespread use of detention (which, according to

the Committee, is only to be used exceptionally 

as a last resort where this is in the best interests 

of the child) and about each child’s need for 

access to competent legal representation. 

Finally the Comment urges states to prioritize family

reunification, in the state of origin if that is safe and

feasible, but if not, within the destination country.

It warns states about the dangers of returning

children home without careful investigation of avail-

able support structures and protection from harm.

The General Comment provides an excellent distilla-

tion of the considerations a government needs to

engage in to bring their policies regarding separated

and unaccompanied children into compliance with

prevailing legal standards.

The U.S. has signed the CRC. This means that it

is obliged not to enact new legislation that contradicts

its obligations under the Convention. However, it has

not—unlike all other UN member states apart from

Somalia—ratified the Convention. This means that it

is not legally required to enforce its provisions in full

in its domestic law. In practice, the U.S. government

has accepted some of the normative framework

established by the CRC by using the concept of the

“best interests of the child” in two sets of official

immigration manuals. The asylum officers’ “Guide-

lines for Children’s Asylum Claims” state:

Many of the components of international policy

regarding refugee children also derive from the 

United Nations Convention on the Rights of the Child
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Above: Testifying before a Senate hearing on the Unaccompanied Alien Child Protection Act, Edwin Muñoz, fifteen, described his

harrowing immigration to America and the mistreatment he received after his arrival. Muñoz stressed the need for U.S. officials 

to help juveniles who come to this country unaccompanied by an adult. 



The lack of government funded legal representa-

tion for unaccompanied and separated children

seeking asylum, is one of the most serious 

defects in the U.S. system. 

It undermines the efficacy of protection, results 

in bona fide claims being denied, nullifies the

“best interests” principle, and compromises the

access to justice for a particularly vulnerable 

population. 

Applicants in the affirmative process are generally

informed of an asylum officer’s decision within 

a few weeks of the interview, and must come to the

Asylum Office in person in order to receive the

decision. Those who are approved for asylum undergo

a fingerprint check for criminal and security clearance

before the grant of asylum is finalized. Those who

are denied asylum, and who lack other legal status,

are “referred” to the Immigration Court and given a

date to appear in court to begin removal proceedings

before an immigration judge. In sum, applicants who

lose at the affirmative level are then referred to the

Immigration Court to begin defensive proceedings.

Defensive proceedings are the second stage for

those who either entered the U.S. legally or entered

illegally without yet being apprehended. But they are

the first stage for those who attempt to enter the U.S.

without legal documentation and are apprehended

either at a U.S. border, a port of entry, or within the

U.S. territory. These entrance-seekers are not eligible

for the affirmative asylum application process and

are automatically placed in defensive “removal

proceedings” in the Immigration Court, where they

may seek deportation relief, such as asylum, before a

judge. A Department of Homeland Security (DHS)

trial attorney represents the U.S. government and

makes the case for removal.

We recommend that all children’s asylum 

cases originate in the affirmative process, 

with the defensive system reserved for cases

which are denied. 

The affirmative process is a more informal process

that involves an interview rather than a series of

adversarial court hearings. The officers conducting

the affirmative interview are trained in matters

relating to asylum, and there is more scope for

flexibility and attention to individual circumstances.

In practice, however, unaccompanied and separated

children appear to be far more likely to present their

asylum claims defensively in court than in an Asylum

Office. The Asylum Office Headquarters reported 

a range of  to  annual asylum cases where 

a minor was the principal applicant between the
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[T]he internationally recognized “best interests 

of the child” principle is a useful measure for

determining appropriate interview procedures for

child asylum seekers ...23

The more recently released “Guidelines for Immigra-

tion Court Cases Involving Unaccompanied Alien

Children,” which the Executive Office for Immigration

Review published in September  to offer guidance

to immigration judges, takes a similar approach. It

states that judges may use the best interest concept at

their discretion to create a child-friendly courtroom

atmosphere:

The concept of “best interest of the child” does not

negate the statute or the regulatory delegation of the

Attorney General’s authority, and cannot provide 

a basis for providing relief not sanctioned by law.

Rather, this concept is a factor that relates to the immi-

gration judge’s discretion in taking steps to ensure

that a “child-appropriate” hearing environment is

established, allowing a child to discuss freely the

elements and details of his or her claim.24

A nod to the best interest principle also occurs in the

Homeland Security Act of , which transferred

the responsibility for the care of unaccompanied

alien children from the abolished Immigration and

Naturalization Service to the Office of Refugee

Resettlement. In laying out the newly transferred

functions for the ORR, the Act states:

[T]he Director for the Office of Refugee Resettlement

shall be responsible for [...] ensuring that the 

interests of the child are considered in decisions 

and actions relating to the care and custody of

an unaccompanied alien child.25

It is regrettable that the international standard was

not fully incorporated into this legislation. There 

is a large gap between “consideration of a child’s

interests,” a purely discretionary approach, and the
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CRC requirement that a child’s best interests be a

primary consideration, a much stronger protection

requirement.

3.4 Two Routes to Asylum: 
Affirmative or Defensive 

Unaccompanied and separated children can 

seek asylum through two routes: 

■ Affirmatively through a non-adversarial 

interview with an asylum officer—or 

■ Defensively through an adversarial court setting.

A child’s manner of entry into the U.S. typically

determines to which process the child is subject.

A more in-depth examination of the two systems

occurs in sections  and  of this report.

Children (and adults) who enter the U.S. legally with

a temporary status (whether current or expired) may

seek asylum affirmatively through a local Asylum

Office. Moreover, those who enter the U.S. without

any legal permission but are undetected by the immi-

gration authorities at the time of entry may also choose

to begin the asylum process at an Asylum Office,

voluntarily making themselves known to the authorities.

In both scenarios, applicants initiate the process by

proactively presenting themselves and requesting

asylum. They are given an appointment for an

individual interview with a trained asylum officer.

Legal representatives are allowed to attend,

although their services are neither provided nor

arranged for by the government, and their level of

participation is determined by the asylum officer.

Interpreters are to be provided by the applicant 

as well; no government funds are available for this

service at the affirmative level.



part of a more pervasive trend prioritizing security

over protection and integration of migrants during

the mid- to late-s and early s.

Tensions between security concerns and immi-

gration policy were heightened in the wake of

September , . Congress passed a bill in 

creating the Department of Homeland Security and

consolidating all government functions relating to

the security of the nation under one federal agency.31

At the same time, the Homeland Security Act (HSA)

eliminated the former Immigration and Naturaliza-

tion Service (INS), dividing the majority of its

functions between the service-oriented U.S.

Citizenship and Immigration Services (USCIS) and

the enforcement-oriented U.S. Immigration and

Customs Enforcement (USICE). With the dissolution

of the INS, the HSA transferred responsibility for the

care and custody of “unaccompanied alien children”

from the former INS to the Office of Refugee Resettle-

ment (ORR), which is part of the Administration for

Children and Families (ACF) within the U.S. Depart-

ment of Health and Human Services (HHS).32

Thus, while overall the Homeland Security Act

was passed in an effort to strengthen the U.S.

approach to border security and immigration

enforcement, it simultaneously contained

provisions transferring custodial oversight for

unaccompanied and separated alien children to a

federal agency with a social service mandate and

a background in serving foreign-born children

outside the care of their parents. The importance

of this transfer of responsibility cannot be

overstated.

Its impact is already noticeable and it presages a

positive and serious change in the U.S. approach to

unaccompanied and separated alien children in the

custody of the federal government, including those

seeking asylum.

Need for this dramatic change in attitude still

persists. We have already highlighted the long-standing

recognition, in international law and child welfare

practice, that unaccompanied and separated children

seeking asylum are particularly vulnerable and

deserving of care and protection. We have also

commented, however, that, paradoxically, far from

attracting a particularly compassionate response,

these children frequently attract the opposite

—a punitive, harsh, even vindictive attitude.

We have suggested that this hostile response,

which exists with respect to disenfranchised

citizen children as well as their non-citizen

counterparts, reflects a deep unease and fear 

in society of children who are “runaways or

throwaways”—street children, homeless

children, refugee children. 

There is a sense that, far from being more deserving,

they are more culpable—young criminals in the

making rather than young victims in distress, a

threat to social order and stability. The underlying

assumption seems to be that irresponsible parents

have abandoned their duties at society’s cost.

Usually this attitude is evident in individual

behavior, in incidental comments by enforcement

officers, in irritable questions from judges, in punitive

responses by detention workers. It is also evident in

the so-called “consent” process for determining

whether children in federal custody may apply for

Special Immigrant Juvenile Status (SIJS). Such children,

though reportedly few in number, are treated with

suspicion. Efforts by children to contact parents are

viewed by immigration authorities as proof that a

child has not suffered abuse or neglect and used to

deny “consent” to apply for SIJS, even though it is

not uncommon for abused children to still seek

contact with abusive parents (see Chapter . for

more on SIJS).33
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years of –, with an annual average of .26

The Office of Refugee Resettlement reported more

than , “unaccompanied alien children” in its

custody during FY , most of whom would have

been scheduled for a hearing with an Executive

Office for Immigration Review (EOIR) immigration

judge. However, the EOIR was unable to provide any

statistical data on children for this report. Remark-

ably, EOIR still has no reliable means of compiling

statistics on unaccompanied and separated children

who come before their immigration judges. EOIR is

preparing to rectify this when it implements a new

database, but this database is not expected to be func-

tional on a national basis until .27

Using the data presented above we can estimate

that roughly  times more children begin their cases 

in Immigration Court than in Asylum Offices.28

Children, particularly unrepresented children, are

unlikely to know about, and therefore to proactively

initiate, asylum proceedings. Immigration Court

appearances by contrast are compulsory. As an

experienced child asylum attorney commented:

“One of the reasons there’s not more affirmative

asylum claims brought for kids is that it’s very

difficult to explain to the kids what asylum is. 

It’s very hard for kids to give enough facts for us

to identify they have asylum claims.... One of the

big issues is that they are unaware of the fact 

that they can apply.” 29

3.5 The Institutional and
Administrative Framework

3.5.1  Overview
The care of undocumented children in the U.S. has

been a duel between enforcement priorities and child

welfare principles for decades. The recent history of

children entering the U.S. without parents begins with

Central American children crossing the Southern

U.S. border in the s, fleeing civil wars and their

resulting hardships. At that time, responsibility for

such children was given to the Community Relations

Service (CRS), a separate agency within the Depart-

ment of Justice. CRS established facilities to hold

families and children without adults, programs that

over time evolved into a network of facilities which

were a hybrid between a shelter facility and a detention

center for children entering the U.S. without adequate

immigration documents.

In , during government budget cuts and

consolidations, the CRS was folded into the Immigra-

tion and Naturalization Service (INS), effectively

losing any real or perceived distance from the source’s

enforcement goals. At the time, advocates bemoaned

this “enforcement-creep” as an indication of a more

punitive approach to the care and custody of children.

Various reports by both governmental and non-

governmental sources attest to the infiltration of an

enforcement mindset into the care and custody of

alien children.30 This approach was not limited to the

government’s dealings with alien children, but was
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Certain challenges and conflicts are to be expected

given the very different missions and mandates of the

agencies involved. For example, the DHS describes its

mission thus: “We will lead the unified national effort

to secure America. We will prevent and deter terrorist

attacks and protect against and respond to threats

and hazards to the nation. We will ensure safe and

secure borders, welcome lawful immigrants and

visitors, and promote the free flow of commerce.”40

The core function of HHS, in contrast, is summarized

thus: “[We are] the United States government’s prin-

cipal agency for protecting the health of all Americans

and providing essential human services, especially

for those who are least able to help themselves.”41

Differences of emphasis are inevitable given these

divergences.

However, collaboration could be greatly enhanced

by intra-departmental reorganization. 

For example, consolidating all DHS agency

responsibilities for policy, programming, and

information gathering regarding children within

the service oriented USCIS office could improve

matters considerably.42

Moreover, oversight and overall management of

all federal interactions with unaccompanied and

separated children should rest with a welfare

rather than an enforcement oriented agency. 

Instead, despite improvements to the administra-

tive structure, responsibilities are spread over at

least nine different DHS offices, as the chart on

page  demonstrates. When the Homeland 

Security Act was signed into law on November ,

, the former Immigration and Naturalization

Service (INS) was dismantled.

The care of “unaccompanied alien children”

was transferred to the Director of the Office of

Refugee Resettlement (ORR) of the Department of

Health and Human Services 43 and took effect in

March . But only some responsibilities were

handed over. The specific functions transferred

included care and placement of unaccompanied

and separated children in federal custody for

immigration reasons, developing a pro bono legal

representation plan and state-by-state information

about guardians and attorney availability, and

compiling and maintaining relevant statistics

across departments.

Thus ORR oversees the care and custody of

alien children from the time they are referred by

CBP or ICE (usually within  hours of apprehen-

sion at a border or entry point), until removal 

or release to family or other care arrangements.

This is a very positive development, and initial

observation indicates a significant improvement 

in programming for unaccompanied and separated

children.

Still, the picture is incomplete. ORR does 

not have responsibility from the children’s initial

apprehension and care, for removal decisions and

the mechanics of return, or for deciding whether 

to grant “consent” to seek local juvenile court 

jurisdiction, a requirement for Special Immigrant

Juvenile Status applicants (see section .). The 

failure to transfer significant elements of children’s

care to child welfare entities must be re-examined

and rectified.
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Beyond individual officers, the law itself illustrates

this attitude of mistrust and blame: the very fact of

being a child can be a liability, justifying an additional

charge. This approach is set out in an official memo

describing the procedure for instituting removal

proceedings34 against a child:

...if a decision is made to pursue formal removal

charges against the unaccompanied minor, the minor

will normally be placed in removal proceedings under

section  of the Act.... The unaccompanied minor

will be charged under both section (a)()(A)(i)(I)

of the Act as an alien not in possession of proper entry

documents and section (a)() of the Act as an alien

likely to become a public charge.35 [emphasis added]

Certainly being an unaccompanied or separated

child means the child is “likely to become a public

charge.” But here this vulnerability turns into an

offence. Adults in federal custody are equally

dependent upon the government for food, water

and shelter, because of their confinement. Children,

in this sense, are no different. And the majority of

children released from detention are entrusted to

adults who take responsibility for them [% of

releases in FY  were to relatives or sponsors 36].

However, even after release to relatives, this charge,

more symbolic than significant37 in terms of its

actual impact, is typically not dropped.38

3.5.2  The Array of Government 
Agencies Dealing with Unaccompanied 
and Separated Children

Since passage of the Homeland Security Act, the

Office of Refugee Resettlement has taken over much

but not all of the responsibility for unaccompanied

and separated alien children in the U.S. The system 

is still Kafkaesque in its complexity and inefficiency.

At least four major government departments 

and 15 federal government agencies within those

departments interact with unaccompanied and

separated children in some way. Not surprisingly,

given this dispersal of responsibilities, there is 

little coordination or cooperation between the 

different agencies. 

This has a serious impact on both the protective

interests of the children and the management and

enforcement responsibilities of the government,

resulting in multiple interviews with children, the loss

of important information, delays, and increased

detention. This bureaucratization of children’s care

is evident in other areas of government work relating

to children.

A  assessment of the juvenile justice system

provides a good illustration of the similarities: In

many jurisdictions, the juvenile justice system is not

truly a system; it operates as a set of independent

agencies with separate budgets, separate policy-

making authority and little history of cooperation.39

The lack of coordination in data gathering, manage-

ment and tracking within the immigration system is

a key example of this systemic deficit. Each federal

agency maintains its own unique information manage-

ment system, and even in those with database systems

currently under revision (such as the ORR and EOIR),

there is no apparent effort to develop compatible

systems.
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3.6 Relevant Legislation 
Recently Passed and Pending

A part from the Homeland Security Act 

of , discussed above, several other

recent laws impinge on the situation of

unaccompanied and separated children seeking asylum.

The Illegal Immigration Reform 

and Immigrant Responsibility Act 1996

This Act established a one-year filing deadline for 

all asylum applicants. This deadline can only be set

aside if the circumstances giving rise to the asylum

application have changed or if there are other extra-

ordinary circumstances. INS regulations grant asylum

adjudicators discretion to “exempt” unaccompanied

children, an important qualification since this dead-

line may impinge particularly harshly on them. How-

ever, the discretion does not apply to separated

children, even if the adult whom they are with does

not act in their interests (e.g. if he or she is abusive).44

The BIA has held that the detention of an unac-

companied child during the one year period after his

entry in the U.S. constituted an “exceptional circum-

stance” warranting extension of the one-year filing

deadline.45

The Child Status Protection Act

The  Child Status Protection Act (CSPA)46

amended U.S. immigration law to address the problem

of “aging out” so that age-sensitive immigration bene-

fits—such as those available to the children of U.S.

Citizens or Legal Permanent Residents—would be

preserved despite bureaucratic delays. Additionally,

it increased the eligibility age from  to . The CSPA

modifications effectively freeze the age of children at

the date of their application, so they remain eligible

no matter how long it takes to process their application

(though the CSPA does not apply to Special Immi-

grant Juvenile applicants).

The Unaccompanied Alien Child Protection Act

In , following on the notorious Elian Gonzalez

case, Senator Diane Feinstein of California proposed

the Unaccompanied Alien Child Protection Act (S).

The Act, which is still awaiting passage into law,

addresses the care and custody of unaccompanied

alien children in federal custody, as well as measures

for developing legal representation and guardians ad

litem for such children. As discussed above, one part

of this legislation—transferring responsibilities for

children to ORR—was passed as part of the Homeland

Security Act of .

The original Unaccompanied Alien Child Protec-

tion (UACP) bill was modified in November 

when a substitute amendment was passed by the

Senate.47 This downgraded the legal representation

provisions, from government-funded counsel as guar-

anteed in the bill’s original version,48 to pro bono

representation only,49 a pragmatic political reflection

of the hostility the more generous provisions were

expected to attract.

If passed, the amended bill would: 

■ Establish minimum standards of care, detention

and living conditions for unaccompanied foreign-

born children.

■ Require immigration officials to return safely and

quickly any unaccompanied minors from Mexico

and Canada who lack asylum claims.

■ Authorize the Director of the Office of Refugee

Resettlement to provide unaccompanied children

with guardians ad litem, when appropriate.50

■ Establish a program to make pro bono legal

representation available for unaccompanied

minors in immigration proceedings.

■ Establish special procedures to protect these

children from human traffickers and smugglers.51
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Federal Government Entities Involved with Unaccompanied and Separated Children

Department of Health and Human Services (HHS)

AGENCY OFFICE AND FUNCTION

Administration for Children and Families • Office of Refugee Resettlement (ORR) – Responsible for the care and custody 
of unaccompanied and separated children

U.S. Public Health Service • Division of Immigration Health Services – Provides primary healthcare 
for children in federal custody

Department of Homeland Security (DHS)

• Asylum Division – Adjudicates affirmative asylum applications

• Office of the Chief Counsel – Establishes T-Visa and U-Visa policy

• Office of Programs and Regulation – Establishes SIJS policy and practice

• Parole and Humanitarian Assistance Branch – Responsible for Cuban / 
Haitian Entrant program

• Refugees Division – Responsible for overseas refugee interviews

U.S. Coast Guard (USCG) • Alien Migrant Interdiction – Interdicts undocumented persons at sea 
seeking entry into the U.S.

Customs and Border Protection (CBP) • Border Patrol – Apprehends undocumented persons at airports and major 
ports of entry, can hold children for up to  hours

U.S. Immigration and • Office of Detention and Removal – Adjudicates consent requests for 
Customs Enforcement (ICE) detained children seeking SIJS, executes removals

• Office of the Principal Legal Advisor – Supervises ICE trial attorneys 
representing government interests in Immigration Court

Department of Justice (DOJ)

Executive Office for • Office of the Chief Immigration Judge (OCIJ) – Oversees all Immigration
Immigration Review (EOIR) Court proceedings

• Board of Immigration Appeals (BIA) – Adjudicates appeals from immigration 
court cases

U.S. Marshals Service • Justice Prisoner and Alien Transportation System – Transports children 
with removal orders

• Witness Security Program – Maintains custody of child witnesses against 
smugglers and traffickers

Department of State (DOS)

Under Secretary for Democracy • Bureau for Population, Refugees and Migration (BPRM) – Oversees 
and Global Affairs processing of separated children entering through the U.S. Refugee Program

• Office of Country Reports and Asylum Affairs – May review or comment on 
individual asylum claims; releases annual reports on global human rights abuses

U.S. Citizenship and 
Immigration Services (USCIS)



“unaccompanied,” they have also used the term

“unaccompanied and separated” children, which

is the model we will follow in this report. Divi-

sion of Operational Support United Nations

High Commissioner for Refugees, Population

Data Unit/PGDS in consultation with the Bureau

for Europe. Trends in Separated and Unaccompa-

nied Children Seeking Asylum in Industrialized

Countries, –. Geneva: UNHCR, July .

. Available at http://www.unhcr.ch/statistics.

 )  a child born in wedlock;

)  a stepchild, [...] provided the child had not

reached the age of  years at the time the

marriage creating the status of stepchild occurred;

)  a child legitimated [...] if such legitimation

takes place before the child reaches the age of 

years and the child is in the legal custody of the

legitimating parent or parents at the time of such

legitimation;

)  a child born out of wedlock, by, through whom,

or on whose behalf a status, privilege, or benefit is

sought by virtue of the relationship of the child to

its natural mother or to its natural father if the

father has or had a bona fide parent-child rela-

tionship with the person;

)  a child adopted while under the age of  years

if the child has been in the legal custody of, and

has resided with, the adopting parent or parents

for at least two years [...]; or 

)  a child, under the age of  at the time a peti-

tion is filed in his behalf [...] who is an orphan 

[...] who has been adopted abroad by a United

States citizen [...] or who is coming to the United

States for adoption by a United States citizen.

Immigration and Nationality Act.  U.S.C. §

(b)()(A)-(F) (). This is also the defini-

tion of “child” to which the U.S. Citizenship and

Immigration Service adheres. See the on-line

glossary of the U.S. Citizenship and Immigration

Service (USCIS) website. Available at http://uscis

.gov/graphics/glossary.htm.

 Thronson, David B. “Kids Will Be Kids? 

Reconsidering Conceptions of Children’s Rights

Underlying Immigration Law.” Ohio State 

Law Journal  (): .

 Thronson points to several contradictions in 

the way the INA uses the term “minor”: “It is

used as an adjective, so that the ‘minor children’

of a student visa holder may accompany him

until age . Immigration and Nationality Act,

 U.S.C. § (a)()(F)(ii) (). In contrast,

under the heading ‘Minors,’ calculations of time

unlawfully present in the U.S. exempt ‘time in

which the alien is under  years of age.’ Immi-

gration and Nationality Act,  U.S.C. § (a)

()(B)(iii). In limited instances, special service

requirements apply for ‘a minor under  years

of age.’  CFR § .a(c)()(ii) ().” Thronson,

. See also: Office of the Chief Immigration

Judge, Executive Office for Immigration Review,

U.S. Department of Justice. “Interim Operating

Policies and Procedures Memorandum –:

Guidelines for Immigration Court Cases Involving

Unaccompanied Alien Children.” USDOJ (

September ): . Available at http://www.usdoj

.gov/eoir/efoia/ocij/oppm/–.pdf.

 Ibid, Endnote .

 Ibid, Endnote , Thronson .

 For example: “Juveniles may be released to a rela-

tive (brother, sister, aunt, uncle, or grandparent)

not in Service detention who is willing to

sponsor a minor and the minor may be released

to that relative notwithstanding that the juvenile

has a relative who is in detention.” (Thronson, ,

emphasis added, quoting  CFR § .(a)()(i) 
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■ Require the Department of Homeland Security to

retain or assume custody over juvenile criminals

and juveniles who are national security threats.52

While the UACP would enact needed protections and

reforms for unaccompanied and separated children,

it also contains one disturbing provision—decreasing

eligibility from age  to age  for abused, abandoned

and neglected children applying for SIJS. When com-

pared with the CSPA, which increased eligibility from

 to  for children attached to a parent, this late

addition to the UACP reduces protections for children

without caregivers—contrary to the intent of the

legislation as a whole. Here again, U.S. policy would

afford greater protection to children with parents,

and greater suspicion to children who are alone.

The Development, Relief and Education for Alien

Minors Act—DREAM Act (S. 1545)

The DREAM Act, introduced by Senator Orrin Hatch

of Utah, offers six years of conditional legal immi-

gration status, and then ultimately permanent status,

to young people who have been in the U.S. without

status for at least five years at the time the bill is

enacted, who have no criminal record and do not

receive public assistance, and who are under age 

at the time of enactment. During the six years of

conditional status, applicants must complete a degree

or at least two years in higher education, trade school,

military service or volunteer community work. The

DREAM Act would also give States the prerogative to

provide in-state tuition benefits to students without

legal immigration status.53

The Widows and Orphans Act of 2005 (S. 644)

This act was originally introduced into the U.S.

Senate in  and reintroduced in . It would

establish a new visa category specifically designed for

women and children at risk of harm overseas due to

their sex or age. Though this act is not directly

relevant to unaccompanied and separated children,

because application for the visa must be made outside

the country, it illustrates a humanitarian concession

towards the same vulnerable population. Specific

scenarios include widows and girls facing gender-

based violence in their home or host country, and

orphans facing heightened risk of exploitation. Since

this visa does not hinge on determination of refugee

status, it would be available to internally displaced

persons who are ineligible for the refugee program.

This visa category would enable expedited identifi-

cation, processing and resettlement in the U.S.,

ideally within  days.54

Endnotes

 UNHCR encourages the use of the term “sepa-

rated” children, but in recognition of the fact

that many countries continue to use the term
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General Comment No. . Treatment of Separated

and Unaccompanied Children Outside Their

Country of Origin. UN, . CRC/GC//.

 Immigration and Naturalization Service, U.S.

Department of Justice. “Guidelines for Children’s

Asylum Claims.” INS ( December ).

Available at http://uscis.gov/graphics/lawsregs/

handbook/a_ChldrnGdlns.pdf.

 INA § .(c)()

 As an example of how the omission of the best

interest of the child principle affects policy and

practice, the DHS Office of Inspector General

report, “A Review of DHS’ Responsibilities for

Juvenile Aliens” expresses concern about the

DHS practice of separating children from 

parents and relatives due to a lack of appro-

priate facilities in which to detain families.

In the OIG’s recommendation on this issue,

it states: “Consider the costs and benefits for

DRO to obtain additional bed space in facilities

with family unity capacity. If determined to be

beneficial, evaluate and determine the most

advantageous locations for family unity facili-

ties ...” It is disturbing that decisions about

whether to continue separating children from

parents or guardians (i.e. creating unaccompa-

nied children) will be based on a cost-benefit

analysis, rather than a consideration of the best

interest of the child.

 Ibid, Endnote , .

 Office of the Chief Immigration Judge, Executive

Office for Immigration Review, U.S. Department

of Justice. “Interim Operating Policies and

Procedures Memorandum –: Guidelines for

Immigration Court Cases Involving Unaccom-

panied Alien Children.” USDOJ ( September

): . Available at http://www.usdoj.gov/eoir/

efoia/ocij/oppm/–.pdf.

 U.S. Congress, House of Representatives, Home-

land Security Act. H.R. , Sec. (b)()(B).

th Cong. nd sess., .

 Not all of these cases necessarily involved unac-

companied and separated children, since children

with parents in the U.S. could still be principal

applicants for asylum. The Asylum Office has 

no way of knowing how many of these children

were unaccompanied or separated from parents.

These numbers merely represent the number 

of applications where a child is the principal

applicant for asylum.

 Interview with Chief Immigration Judge Michael

Creppy, Assistant Chief Immigration Judges

Rahill and Williams. Interview by Susan

Schmidt. EOIR Headquarters, Falls Church,

Virginia.  September .

 This rough estimate is determined by dividing

the number of children in ORR custody in 

FY  (,) by the number of children filing

for asylum as primary applicants through the

Asylum Offices in FY  (). (FY  is the

first full year of data available from ORR;

FY  is the last year of data provided by the

Asylum Office.)

 Interview with Angela Perry, Staff Attorney,

Center for Human Rights and Constitutional

Law. Interview by Lisa Frydman. Los Angeles,

California.  September .

 See: a) Physicians for Human Rights. From

Persecution to Prison (); b) Amnesty Interna-

tional. Unaccompanied Children in Immigration

Detention (). Available at http://www.

amnestyusa.org/refugee/children_detention.html;

c) Office of the Inspector General, U.S. Depart-

ment of Justice. Unaccompanied Juveniles in 

INS Custody. USDOJ/OIG:  September .

Available at http://www.usdoj.gov/oig/i.htm;
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()). Black’s Law Dictionary states that the

two terms may sometimes be synonymous,

which is something brought up in Jose Flores-

Chavez v. Ashcroft,  F.d ,  n.  (th

Cir): “The term ‘minor’ is never defined in INS

regulations. Black’s Law Dictionary acknowledges

that ‘minor’ may be synonymous with ‘juvenile’;

it defines a ‘minor’ as ‘a person who has not

reached full legal age; a child or a juvenile.’”

 Homeland Security Act, IV E  (g) (PL –,

sec (g)(),  Stat ).

 Interview with Steve Evans, Assistant Chief,

Office of Border Patrol Headquarters. Inter-

view by Susan Schmidt. Washington D.C.

 September . Interview with Chief Luis

Barker, Chief Border Patrol Agent, El Paso

Sector, U.S. Border Patrol. Interview by Celeste

Froehlich. El Paso, Texas.  April .

 Interview with Elizabeth Lopez, Detention and

Deportation Officer, USICE/Detention and

Removal Operations. Interview by Celeste

Froehlich. Phoenix, Arizona.  May .

 As an example of the differing terminology used

by various government agencies, Border Patrol

agents see the term “Juvenile” flash on their

computer screens when filling out paperwork at

the initial apprehension of a minor, and some

USICE offices have juvenile coordinators to

handle detention and release issues with minors;

the Office of Refugee Resettlement uses the

terms “child” or “minor” and has established a

Department of Unaccompanied Children’s

Services (DUCS) in order to carry out its custo-

dial duties with this population; meanwhile, the

Executive Office for Immigration Review (EOIR)

uses the Homeland Security Act’s term “unac-

companied alien child” though a failed effort to

track children’s cases in court used the code “J”

presumably meaning juvenile.

 Nogosek, Kristine K. “It Takes a World to Raise 

a Child: A Legal and Public Policy Analysis of

American Asylum Legal Standards and Their

Impact on Unaccompanied Minor Asylees.”

Hamline Law Review () . See esp. Nogosek 

p. –: contract law usually holds the contract

voidable upon the child’s option; tort law

considers children either completely immune

from liability, or held to a more flexible legal

standard of care that takes the child’s level of

intelligence, maturity, and experience into

consideration.

 U.S. Department of Health and Human Services.

Report to The Congress on Kinship Foster Care.

p. iv. Washington, D.C.: Administration for Chil-

dren and Families, Administration on Children,

Youth and Families, Children’s Bureau, .

Available at http://aspe.hhs.gov/hsp/kinrc/.

 In re Gault  U.S.,  S.Ct.  ().

 Child Abuse Prevention and Treatment Act of

. See  CFR § .(g). Available at http://

www.access.gpo.gov/nara/cfr/waisidx_/cfr

_.html.

  U.S.C.  §  (a)()(A).

 These practices have decreased since the Office

of Refugee Resettlement has assumed the care

and custody of unaccompanied and separated

children. Secure detention is now only rarely

used for this population, and shelter facilities are

modeled more on welfare than corrective

regimes.

 United Nations, Convention on the Rights of the

Child. Adopted by the United Nations General

Assembly,  November . Entry into force 

 September . Available at http://www

.unhchr.ch/html/menu/b/kcrc.htm.

 UN Committee on the Rights of the Child.
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 Personal correspondence with Christopher

Nugent, Holland and Knight Law Firm, and 

Lisa Frydman, Staff Attorney, Legal Services for

Children.  November .

 Annie E. Casey Foundation. “Building Blocks 

of the Juvenile Detention Alternatives Initiative.”

[Cited  December ]. Available at

http://www.aecf.org/publications/juvenile/

building.htm.

 Department of Homeland Security.

“DHS Organization.” [Cited  December ].

Available at http://www.dhs.gov/dhspublic/

theme_home.jsp.

 Department of Health and Human Services.

“HHS: What We Do.” [Cited  December ].

Available at http://www.hhs.gov/about/

whatwedo.html.

 Though the HSA moved most care and custody

responsibilities from INS to ORR, some duties

remain with ICE. Furthermore, interdiction of

minors is carried out by the U.S. Coast Guard

and apprehension at the border by the Customs

and Border Protection (CBP), both DHS offices.

Consolidating policy making and oversight func-

tions within USCIS, the service oriented section

of DHS, would create a more coherent and 

child sensitive approach, than the current one of

scattering functions between enforcement domi-

nated offices such as ICE, CBP or the USCG.

 P.L. – § .

 Bien, Rachel. “Nothing to Declare but Their

Childhood: Reforming U.S. Asylum Law to

Protect the Rights of Children.” Journal of Law

and Policy  (): –.

 In re Y–C,  I. & N. Dec.  (BIA )

 P.L. –. USCIS. [Cited  October .]

Available at: http://uscis.gov/graphics/PL–.pdf.

 November , “Feinstein Amendment in the

Nature of a Substitute” to S. .

 The “Unaccompanied Alien Child Protection

Act” was originally introduced in the th

Congress as S. .

 Personal correspondence with Wendy Young,

Director of External Relations, Women’s

Commission for Refugee Women and Children.

 March .

 Ibid, Endnote .

 Key changes as summarized in the memo

Summary of Significant Changes in the Feinstein

Substitute Amendment to S. , the “Unaccom-

panied Alien Child Protection Act of ,”

as Compared to S. , as Introduced, and to 

S. , as Introduced in the th Congress.

 November . Author of document not

listed; copy on file with this author.

 Press release: Senate Approves Feinstein Bill 

to Improve the Treatment of Unaccompanied 

Alien Minors.  October . Available at:

http://feinstein.senate.gov/Releases/

r-childrenfl.htm.

 Summarized from press release: Judiciary 

Statement: “S. , The DREAM Act.”  October

. Available at: http://hatch.senate.gov/

index.cfm?FuseAction=PressReleases.View&

PressRelease_id=.

 Widows and Orphans Act. S .
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d) Office of the Inspector General, U.S. Depart-

ment of Justice. Juvenile Repatriation Practices 

at Border Patrol Sectors on the Southwest Border.

Washington D.C.: USDOJ/OIG, September .

Available at http://www.usdoj.gov/oig/inspection/

INS//index.htm; e) Women’s Commission

for Refugee Women and Children. Prison Guard

or Parent?: INS Treatment of Unaccompanied

Refugee Children. New York, New York: Women’s

Commission, May , Available at http://www

.womenscommission.org/pdf/ins_det.pdf.; and

f) Human Rights Watch. Slipping Through the

Cracks: Unaccompanied Children Detained by 

the U.S. Immigration and Naturalization Service.

New York: New York: HRW, April . Available

at http://www.hrw.org/reports//uscrcks/.

 A complete version of the Homeland Security Act

(H.R. ) is available at http://www.thomas.gov.

 H.R. , Section . Children’s Affairs.

 Case example provided through personal corre-

spondence with Mimi Kleiner, U.S. Conference

of Catholic Bishops.  December .

 Unaccompanied minors are only supposed to 

be subject to expedited removal proceedings in

situations where a minor has: ) in the presence

of an INS officer, engaged in criminal activity

that would qualify as an aggravated felony if

committed by an adult; ) been convicted or

adjudicated delinquent of an aggravated felony

within the U.S. or another country, and the

inspecting officer has confirmation of that order;

or ) has previously been formally removed,

excluded, or deported from the U.S. Paul Virtue,

Acting Executive Associate Commissioner,

Programs. Immigration and Naturalization

Service, U.S. Department of Justice. “Unaccom-

panied Minors Subject to Expedited Removal.”

 August : .

 Ibid, Endnote .

 Office of Refugee Resettlement, Administration

for Children and Families, U.S. Department of

Health and Human Services. “ORR/DUCS FY

 summary” ( November ). Data cour-

tesy of Maureen Dunn, Director, Division of

Unaccompanied Children’s Services.

 The charge is not a bar to admissibility if the

child is granted asylum or Special Immigrant

Juvenile Status. It can be an additional hurdle if

the child is eligible for some form of immigrant

visa and must overcome this charge of inadmis-

sibility. It can also have an impact on procedure.

For example, in Miami, an immigration judge

assigned to hear the cases of children in federal

custody would not grant motions for a change of

venue if the child had not yet pled to the charge

of public charge. Personal correspondence with

Lisa Frydman, Staff Attorney, Legal Services for

Children,  November .
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While asylum remains a central and key route to protection (see chapters  and

), several other measures within U.S. immigration law offer protection for

unaccompanied and separated children.

4.1 Special Immigrant Juvenile Status (SIJS)

In the U.S., a special permanent status has been

created to answer to the needs of unaccompanied 

and separated children in need of protection. About

 children per year receive a visa known as Special

Immigrant Juvenile Status (SIJS), which can lead to

permanent settlement and eventually citizenship.

This visa is available for children in care due to

“abuse, neglect or abandonment”, who cannot, as 

a “best interests” calculation, return to their home

country. Originally created in response to concerns

over undocumented children who spent years in

state-funded foster care programs facing uncertain

futures, SIJS provides a route to permanent legal status.

It is a rare and welcome example within the U.S. system

of a legal provision which both introduces best interest

considerations into substantive immigration law and

requires collaboration of child welfare and immigration,

state and federal, systems.1 

The SIJS visa program incorporates the three

basic goals of the U.S. child welfare system (safety,

permanency and well-being) by singling out for

permanent protection a particularly vulnerable

group of children.



“unique hybrid”7 straddling both child welfare and

immigration institutions—the local juvenile court

for decisions and oversight regarding dependency

and care, and the federal immigration authorities for

determining legal status. These systems do not always

complement each other, with problems arising from

procedural delays in one system or the other, mistrust

between systems, and disagreements over legal and

financial responsibility.

Obtaining a waiver of the $ application filing

fee (surprisingly there is no presumption of eligi-

bility for this waiver) creates further delays,8 as do

required background checks for eligible children.

As a result it is not uncommon for SIJS applicants to

“age out” of the process, simply because by the time

a decision is taken they are no longer under  and in

foster care. Regrettably, the provisions for freezing

age at the time of application enacted through the

Child Status Protection Act and described earlier, do

not apply to SIJS visas. Furthermore, Amerasian

children of U.S. citizens, who must file the same

immigration form to receive a visa,9 are exempt

from these fees, following the previously mentioned

pattern of offering greater protections to children

attached to parents than to children who are alone.

The problems with SIJS as currently adminis-

tered are not purely procedural. The most serious

substantive defect of this status is that the child

granted SIJS is forever barred from reunifying with

parents, because the SIJS grant essentially terminates

the child’s relationship to the parent.10 Though

children with SIJS may have lost contact with or have

been abandoned by their families before their migra-

tion to the U.S., circumstances may change over time

such that parents, siblings or other relatives might be

legitimate candidates for family reunification at a

later date. The enforced and indefinite family separa-

tion mandated by SIJS constitutes a violation of the

right to respect for family life enshrined in interna-

tional law. In particular this provision contradicts one

of the strongest articles in the CRC which provides:

“State parties shall ensure that a child shall not be

separated from his or her parents against their will,

except when... such separation is necessary for the 

best interests of the child.” [emphasis added]11

As an example of this predicament, an East

African boy came to the U.S. at a young age with

extended family members who became abusive

during his adolescence. The boy’s father is dead, but

his mother remains alive. Although he wishes to be

reunited with her, it would not be in his best interests

to be returned to a refugee camp where his mother 

is barely surviving. The boy has been declared

dependent upon the juvenile court and his attorneys

have decided to pursue SIJS, but a positive determi-

nation will bar him from ever bringing his mother

to the U.S.12
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“Th[e SIJS] approach represents a radical break 

from the dominant modes of thinking about

children in immigration law. In stark contrast to 

the rest of immigration law, implementation of 

the special immigrant juvenile status affirmatively

requires decision makers to view children as

persons, not objects.” 2

Children applying for SIJS visas are encouraged to

apply for permanent residency simultaneously and

the two statuses are usually granted at the same time.

This relatively speedy access to permanent residency

(a precondition for receipt of many federal benefits

such as financial aid for higher education) is a sub-

stantial advantage over the situation of asylees, who

must wait one year before applying for legal perma-

nent residency, and may then have a very long wait

for a “green card.” 3

For children detained by the federal government,

the Attorney General (the legal custodian of unac-

companied and separated children in immigration

custody) must “consent” to a local juvenile court

getting involved in the child’s case in the first place,

an arbitrary process based on little if any expert child

welfare knowledge and a surprising lack of proce-

dural sensitivity. These “consent decisions” are often

based on a telephone interview where the child is

questioned about his or her history of abuse or

neglect through an interpreter. The procedural

hurdle serves to deter, perhaps intentionally, detained

children from pursuing this form of legal relief, and

hence most applicants are children who have come

to the attention of child welfare authorities rather

than immigration authorities. Advocates for unac-

companied and separated children report that the

consent process can take up to six months, with some

cases decided only days before a child’s eighteenth

birthday when it is too late to obtain the necessary

juvenile court orders.4 If, as a result of this cursory

and inappropriate investigation, the Attorney

General consents to the grant of local jurisdiction,

the state juvenile court investigates the case to decide

whether the child is in fact “dependent” and eligible

for long-term foster care. The willingness of juvenile

courts to establish dependency can vary greatly bet-

ween jurisdictions, and even between judges within

the same jurisdiction. These variations suggest that

some local jurisdictions are placing local interests over

the needs of unaccompanied and separated children.5

Once a dependency finding has been made in

juvenile court, the child can apply to the immigra-

tion authorities for SIJS, an administrative (rather

than court) process requiring a federal immigration

officer to assess the juvenile court order and support-

ing evidence and decide whether the eligibility criteria

for a grant of SIJS have been met. This process involves

interviewing the child again, and is often an adversarial

and insensitively conducted procedure, varying signif-

icantly by immigration office and officer.6 SIJS

applicants face the complication of being engaged 

in two legal systems simultaneously because SIJS is a
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Statistics Related to Special Immigrant 
Juvenile Status 13

The number of children who apply for SIJS

every year is unknown because, remarkably,

the USCIS/DHS does not collect this data.

The only statistics available are on the number

of juvenile court dependents who are granted

lawful permanent resident status each year.

Number of Juvenile Court Dependents
Granted Permanent Residency by Year

Fiscal Year   Residencies  =  521

Fiscal Year   Residencies  =  556

Fiscal Year   Residencies  =  659

Fiscal Year   Residencies  =  348

Fiscal Year   Residencies  =  287



National Juvenile Coordinator of ICE/DRO18 has

been conducting phone interviews with children

held in ORR-supervised placements to determine

whether the children seem, over the phone, to be

potential candidates for SIJS and eligible for specific

consent.19 According to one attorney, this ICE

officer himself says that he approves % of consent

requests.20 Another attorney expressed astonish-

ment that the ICE official making consent decisions

has assumed the authority to make a child welfare

determination and that he described the juvenile

court process as a “rubber stamp” decision, arguing

that ICE was better suited to make this determination

than the juvenile courts:

“I was surprised to learn during a recent conver-

sation with Mr. X that he actually makes a factual

determination, based on his view of the evidence,

as to whether or not the child is in fact a victim 

of abuse, neglect, or abandonment. Only once 

he is satisfied [that] the child is a bona fide victim

will he grant permission to the local courts. 

It seemed odd to me that immigration officials

would assume a responsibility that seems pretty

clearly beyond the realm of their expertise.” 21

Clearly, as one federal official interviewed for this

report put it to us, “ORR would be better suited 

than ICE to make the consent decision, since it is

essentially a child welfare determination.... Specific

consent should be administered like credible fear,

where the standard at the preliminary stage is much

lower.”22 The prima facie review of battered spouse

self-petitions provides another useful precedent for

reform of the SIJS decision-making process.

It is not simply the inappropriate role of the

DHS that interferes with the ability of child welfare

entities to fully take responsibility for the SIJS process.

There are also serious funding constraints on their

ability to do so. At present, it appears that children

who are undocumented at the time dependency is

established (i.e. when their eligibility for SIJS is

confirmed) are ineligible to have the costs of their

care reimbursed to the local child welfare entities by

the federal government.23 State or county child

welfare entities are therefore often reluctant to estab-

lish dependency for such children,24 or may even

report such children to federal immigration authorities

rather than care for them locally,25 yet it is precisely

these children who most need local welfare support.

A better system would be to make SIJS-applicant

children who have been in federal custody eligible

for federal funding through the programs for

unaccompanied children under the Office of Refugee

Resettlement, thus eliminating any incentive for

states to resist or refuse care to such children based

on financial interests.26

Despite the vagaries of the SIJS application

system, applicants rarely appeal refusals of the visa,

though they have the right to do so.27 Only nine

appeal decisions were written during the three fiscal

years from FY  through January of FY .

The Office of Programs and Regulation, USCIS,

supplied the following data in response to a specific

request from the authors:28
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Other problems with the SIJS visa arise from its cross-

system and cross-discipline requirements, sometimes

resulting in inconsistent and insensitive treatment of

children. Juvenile court judges must issue dependency

orders that include information of interest to immigra-

tion officers; however, some juvenile court judges are

not used to concerning themselves with immigration

matters and are reluctant to take such matters into

account.14 Immigration officers, in turn, must review

the juvenile court orders as part of the SIJS application,

and some immigration officers have denied SIJS

applications due to misgivings about a juvenile court

judge’s finding of abuse or neglect, while others have

requested juvenile court records, which are sealed

confidential records.15

Some advocates report insensitivities in question-

ing of children by immigration officers. One attorney

in private practice in Arizona, who has handled about

 SIJS cases, was moved to tears when recounting

how children have been treated by local immigration

officers.

“District adjudicating officers are just awful in terms

of how they conduct interviews with children.

Here, there is this one officer who is just mean...

and she uses a very high Spanish. She uses

completely inappropriate vocabulary, and the kids

just don’t understand her. She’ll ask things like,

“Are you a dependent ward of the juvenile court?”

and try to trip the child up when they don’t under-

stand her question. And when the child gets upset,

she’ll say things like, “Well, Ms. Flanagan, do you

want to terminate this interview?” She treats the

children like they are adults. They really need some-

one decent to interview children.... The questioning

is like an interrogation. You’d think the officer 

was a prosecutor. They are very adversarial; they

ask questions designed to trip you up, to show

the child in the worst possible light. They keep

doubling back and confusing the kid.” 16

Another Phoenix attorney contrasted her positive

experience with the local immigration judge with the

negative behavior of local immigration officers.

“We’ve had a completely different experience 

with adjudication officers who make decisions 

on [SIJS]. That has been more adversarial than

anything I’ve ever seen in court. I think it’s even

worse because the adjudication officer is the 

only person there. There is not a third person 

to bring decisions to. That person is like a judge 

and a prosecutor. They’re really horrible. They

accuse the child of lying. They bring up anything

and everything.” 17

If SIJS decision-making was consolidated into a

national office rather than scattered between local

ICE officers, the quality and consistency of decision-

making would likely improve dramatically. Such 

a change would also make efficiency and access to

training better. A good precedent to follow might 

be the nationally consolidated VAWA Unit at the

Vermont Service Center, which handles all U.S.

applications for relief under the Violence Against

Women Act.

A serious structural problem with the SIJS visa 

is the potential conflict of interest in having DHS

responsible for the initial and crucial “consent

decision.” Entrusting the decision about a child’s

abandonment, neglect or abuse to a department

whose expertise and priority is detaining and remov-

ing individuals from the U.S. seems unlikely to produce

a decision which adequately weighs the child’s best

interests. Moreover the safeguards for high quality

decision making are simply lacking. Not only are the

exact criteria and procedures for determining consent

unclear (no written regulations or procedures exist),

but the absence of formality relating to the decision

making violates fundamental notions of due process.

Attorneys and advocates report that the former
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for labor or services, through the use of force, fraud,

or coercion for the purpose of subjection to involun-

tary servitude, peonage, debt bondage, or slavery.”40

Three years after obtaining a T-Visa a victim of traf-

ficking can apply to adjust status to that of a lawful

permanent resident.41 The T-Visa signifies a shift 

in immigration law, which previously treated victims 

of trafficking as illegal aliens subject to deportation.

T-Visas provide a crucial safety net for children 

in the U.S. However, identifying child victims of

trafficking is particularly difficult because they are

often hidden, isolated or controlled by adults. 

Though the U.S. Department of State estimates that

between , and , people were trafficked 

into the U.S. in ,42 only a tiny number of victims

have been identified. Between October  and

June  only  children were certified as victims

of trafficking by ORR.43 One obstacle to the 

certification of child trafficking victims is that 

even traumatized children are expected to provide

detailed testimony in court against their traffickers,

or run the risk of being found not credible.44

The failure to grant T-Visas is particularly striking

given the high political profile of the issue. This

suggests a need for more creative strategies and 

collaborations, including seeking out potential 

victims in homeless shelters, in court facing prosti-

tution charges, and in interactions with local police,

district attorneys and public defenders. Public edu-

cation, via different forms of media, is also an

important and underused tool.

One serious limitation with the T-Visa is that,

because of the requirement to show exploitation 

or forced labor, it can exclude children who are

“smuggled,” that is, children who choose to enter the

U.S. illegally (or whose parents choose to send them)

57

Chapter 4  | Other Forms of Protection Available to Children 
S

E
E

K
I

N
G

 A
S

Y
L

U
M

 A
L

O
N

E
|

U
N

I
T

E
D

 S
T

A
T

E
S

4.2 Violence Against Women Act

(VAWA)

V
AWA is an important immigration protec-

tion for certain children living in a domestic

violence situation. Congress passed the

Violence Against Women Act (VAWA)30 in  to

protect victims of domestic violence and to punish

perpetrators. Congress noted that domestic violence

is “terribly exacerbated in marriages where one

spouse is not a citizen and the non-citizen’s legal status

depends on his or her marriage to the abuser.”31 It

therefore created a special avenue to lawful permanent

residence, allowing spouses or children to self-petition

to “prevent the citizen or resident from using the

petitioning process as a means to control or abuse 

an alien spouse.”32

Children can qualify for VAWA through the

abused parent’s application even if the children have

not been abused by the citizen or permanent resident

parent or stepparent. There are two methods to

obtain protection under VAWA: ) the VAWA self-

petition,33 and ) VAWA cancellation of removal.34

The VAWA self-petition is only for children whose

presence in the U.S. is unknown by immigration

authorities, i.e. children not already in Immigration

Court removal proceedings; VAWA cancellation of

removal is for children (or an abused spouse) who

are otherwise eligible for VAWA, but who are in

removal proceedings, and who have been in the U.S.

for at least three years prior to applying for VAWA

cancellation. The VAWA eligibility in effect “cancels”

the charge of removability if the applicant is other-

wise qualified.35

The comprehensive nature of the VAWA

statute is the result of effective advocacy by

advocates for abuse victims and should be a 

model for child advocates. 

For example the “National Network to End Violence

Against Immigrant Women” (Network) has a nation-

wide association of experts, including criminal and

family court judges, who work together with DHS

and have, through this collaboration, achieved signi-

ficant “system improvements without resorting to

litigation.”36 Child advocates should learn from 

this example.

4.3 T-Visas

T-Visas offer important protections to child

victims of human trafficking. Children are

particularly at-risk of being trafficked due 

to their dependence on adults, their susceptibility to

outside influence and their vulnerability. Unaccom-

panied and separated children, including refugee

children, may be at particular risk because they are

outside the protection of their parents, their traditional

community and their country of origin. Recognizing

the particular needs of this group, Congress passed

the Victims of Trafficking Protection Act in ,

creating a T-Visa for victims of human trafficking.37

The Act was designed to prosecute traffickers and

protect victims of trafficking and to give them the

opportunity to rebuild their lives. To qualify for the

visa, an applicant must show that she or he would

face “extreme hardship involving unusual and severe

harm” if removed from the U.S., and must either

have cooperated with “any reasonable request for

assistance in the investigation or prosecution of acts

of trafficking,” or be under age .38

T-Visas are available to victims of a “severe form

of trafficking in persons,”39 which is defined as,

“(A) sex trafficking in which a commercial sex act is

induced by force, fraud, or coercion, or in which the

person induced to perform such act has not attained

 years of age; or (B) the recruitment, harboring,

transportation, provision, or obtaining of a person
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through payment of a fee to a professional migration

agent. Unlike trafficked children, smuggled children are

transported simply to gain a migration advantage for

themselves. However, in practice this distinction is

not easy to draw.

Many children “smuggled” at one stage of the

journey (e.g., at the start) may become trafficked later

on, such as when trapped in forms of exploitative

bonded labor to repay the smuggling fee.45

They may owe debts of $,–$,, and yet 

if they are caught before the forced labor begins 

they will be considered, under U.S. law, to be smug-

gled, not trafficked. If returned to their countries,

re-trafficking is a serious risk since there may be no

other way for the family to repay the trafficking

debt. Given the risks that removal from the country

carries, children in these situations need protection

and the T-Visa should be made available to them.

Moreover, whether a child “voluntarily” leaves

his or her family to go to a foreign country is difficult

to determine. Our research indicates that many

children do not participate in the decision to migrate,

though they may be acquiescing parties. Often parental

pressure leaves the child few options, whether because

the parents have made their decision because they

think it is in their child’s best interest or because

culturally the child is expected to obey the parents

without question. In cases where the child’s migration

is motivated by other considerations, such as receipt

of a fee for child sale or the prospect of remitted

income to support the parents, the lack of child

consent is more clear-cut (though “filial piety” or

obedience may lead the child to accept parents’

decision without opposition).

Thus, distinguishing “consent” from “coercion,”

difficult in all cases, is particularly problematic in

the case of children. By contrast, where it is clear

that children have taken the decision to migrate,

they rarely use smugglers, but instead have to resort

to walking, hitch hiking or stowing away.

Another problem with the T-Visa is the tension

between protection and enforcement. To qualify 

for the visa, an applicant must cooperate with the

criminal investigation into the trafficker. While

children under  are technically not required to

cooperate, there is in practice a virtual requirement

that they do so, since ORR requires a letter from a

law enforcement entity before it will certify a child 

as a trafficking victim and eligible for services. This

deters some children, given the serious risks of

retaliation by trafficking networks against the

children and their families. Though children granted

T-Visas can apply to bring their immediate family

members to the U.S., there is no protection before

they arrive. An example of good practice in this

situation has been developed in Italy: victims of

trafficking are given a temporary renewable permit

that is contingent upon participation in a state-

sponsored social service program rather than

cooperation with law enforcement. One Italian

judge notes that prosecutions of traffickers have

increased since Italy began issuing such permits.46

According to an Anti-Slavery International document,

the Italian approach “has the full support of prosecu-

tors and has helped to ensure more cooperation with

the authorities because victims feel more secure.”47

4.4 U-Visas

U-Visas provide immigration status to child

victims of certain crimes committed in the

U.S. Like VAWA and T-Visas, the U-Visa

stems from the dual desire to prosecute criminal

activity and to protect victims of crime. Like the 

T-Visa, the U-Visa offers temporary -year protection

with the possibility of obtaining lawful permanent

residence. Regulations implementing the U-Visa 
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have not yet been issued, though U interim relief

is available; this status will be convertible once the

final relief is available.

To qualify for a U-Visa, a child must have 

suffered substantial physical or mental abuse 

as a result of certain crimes in the U.S., such 

as rape, trafficking, incest, domestic violence,

abusive sexual contact, prostitution, sexual

exploitation, female circumcision, being held

hostage, kidnapping and blackmail. 48

Child victims of crimes abroad are not eligible

(though they may qualify for asylum). Like the 

T-Visa, but unlike VAWA, the perpetrator’s immi-

gration status and relationship to the child are

irrelevant—so the U-Visa can protect a child abused

by a parent’s partner (i.e., mother’s boyfriend). It is

therefore a crucial form of relief to child victims 

of domestic violence whose batterer is either not the

child’s parent or stepparent, or does not have the

immigration status required by VAWA. Unlike for 

T-Visas where children’s collaboration is optional,

for the U-Visa the child must have information and

be helpful in the investigation or prosecution of

the crime.49 The obligation to collaborate gives 

law enforcement agents power to make demands 

on abused children, which may be painful or fright-

ening for them to comply with.

In the case of children under 16, a parent, guardian,

or next friend can provide the information instead

of the child. This accommodation contrasts with

the absence of such child sensitive provisions in

asylum law. 

As with T-Visas, the child’s immediate family may

be brought to the U.S to avoid extreme hard-ship,

or when the law enforcement agent certifies that the

criminal investigation would be harmed without 

their presence.50 After three years the child can

obtain lawful permanent residence providing three

years continuous presence and confirmation that

this is justified on “humanitarian grounds, to ensure

family unity, or is otherwise in the public interest.”
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4.5  Chart Comparing Asylum and Other Legal Remedies

Advantage over Asylum VAWA SIJS T-VISA U-VISA

■ The child need not be a direct victim of abuse to receive protection; ■■■■■

parent may be direct victim instead.

■ Mental and physical health is taken into account during process. ■■■■■ ■■■■■ ■■■■■

■ Emotional or psychological abuse is sufficient grounds ■■■■■ ■■■■■

for receiving protection.

■ Available for children in care due to “abuse, neglect or abandonment”, ■■■■■

who cannot, as a “best interests” calculation, return to their home country.

■ There is no “on account of” requirement.52 ■■■■■ ■■■■■ ■■■■■

■ The standard of evidence necessary to prove eligibility for is “any credible evidence ■■■■■

relevant to the application.”

■ Officers specifically trained in dealing with children. ■■■■■

■ Nationally consolidated processing unit within the USCIS to ensure consistency.53 ■■■■■ ■■■■■

■ A child may remain with one parent, the non-offending parent,
and still obtain residence. ■■■■■ ■■■■■ ■■■■■

■ Can petition for parents to come to the U.S. ■■■■■ ■■■■■ ■■■■■

■ Cancellation of removal proceedings moves relatively quickly.54 ■■■■■

■ During removal proceedings, “extreme hardship” of the child is considered. ■■■■■

■ There is no age limit in applying for protection.55 ■■■■■ ■■■■■ ■■■■■

■ Eligible for welfare benefits once accepted. ■■■■■ ■■■■■ ■■■■■

■ Specific considerations of hardships particular to children.57  (*U-Visa under age ) ■■■■■ ■■■■■ ■■■■■

■ Lower standards of proof for children under age .58 ■■■■■

■ Perpetrator’s immigrant status and relationship to child irrelevant. ■■■■■ ■■■■■

■ Must comply with government proceedings against perpetrators.59 ■■■■■

Disadvantages of Programs

■ The abuser must be a lawful permanent resident or U.S. citizen.60 ■■■■■

■ There is a requirement of good moral character.61 ■■■■■

■ Cannot immigrate parent ■■■■■
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) at . Law enforcement’s requests may not

be “reasonable” for child victims of trafficking,

yet those children can still qualify for the benefit.

 Asylum law, in contrast, requires that the 

persecution be both classified as, and “on account

of,” a protected ground (that is, race, religion,

nationality, political opinion or particular social

group). See discussion below.

 A good precedent to follow might be the nationally

consolidated VAWA Unit at the Vermont Service

Center, which handles all U.S. applications for

relief under the Violence Against Women Act.

 VAWA proceedings are run in Immigration

Court, which is faster than the juvenile court

where SIJS proceedings are run.

 For SIJS protection, the applicant must be under

the age of .

 Once the Office of Refugee Resettlement (ORR)

issues a letter stating the child is a victim of

severe trafficking, then he or she qualifies for

benefits. More information on benefits and 

eligibility available at: http://www.acf.hhs.gov/

programs/orr/programs/astvict.htm.

 Unlike the asylum statute, the T-Visa statute

appears to consider the situation of children to 

a much greater degree. Under the Act, children

under age  who are “engaging in commercial

sex” are considered victims of serious trafficking,

regardless of whether there is proof of force or

coercion. This broader protection for children

under the age of  comes from a child welfare

and international law (see Palermo Protocol to

UNTOC) perspective, that children under the age

of  cannot consent to prostitution and neces-

sarily are forced or coerced into it. This provision

parallels statutory rape laws, which do not take

the consent of the minor into consideration.

 Asylum officers are given instructions on 

children’s claims and on interviewing children

for asylum. The Asylum Office’s Children’s

Guidelines recognize that children will be unable

to give the same level of detail as adults and may

need special accommodations, but they still

require children to prove the same elements as

adults—past persecution/well-founded fear of

future persecution, based on a protected ground,

and with proof of a nexus to that ground.

See “Guidelines for Immigration Court Cases

Involving Unaccompanied Alien Children.”

USDOJ,  September . Available at http://www

.usdoj.gov/eoir/efoia/ocij/oppm/–.pdf.

 Useful but not required for T-Visas.

 While a child need not live in the U.S. to be

eligible for VAWA, few unaccompanied or sepa-

rated children who arrive alone in the U.S.

will qualify for VAWA because they have no 

U.S. citizen or permanent resident parent or

stepparent.

 There is no such requirement for SIJS or asylum,

though judges can deny asylum applications 

on discretionary grounds and adjudicators can

deny permanent residence to special immigrant

juveniles on discretionary grounds. While there

is no litigation on the definition of “good moral

character” yet, the requirement is directed at

excluding applicants who have histories of sex

work or who have consented to this as a basis 

for their entry into the U.S.
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Lisa Frydman, Staff Attorney, Legal Services for
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 Other crimes for which a victim can obtain 

a U-Visa include unlawful criminal restraint,

false imprisonment, felonious assault, and

witness tampering. The crime does not need 

to be completed; an attempt, conspiracy, or

solicitation to commit these or similar crimes 

in violation of federal, state or local criminal law

is enough under the Immigration and Nation-

ality Act. See  U.S.C. § (a)()(U).
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But for those attempting to enter by sea, there is a

strong likelihood of being physically intercepted and

arrested by the U.S. Coast Guard’s “Alien Migrant

Interdiction” program. The Coast Guard describes

interception as having both a humanitarian and an

immigration enforcement purpose; in practice, how-

ever, only a tiny minority of intercepted migrants

escape return to their country.1 These “boat people”

are taken on board the vessels (“cutters”) from whence

they are either returned to their port of embarkation 

or sent to Guantanamo Bay, Cuba for refugee processing

and (if successful), resettlement in a third country. The

majority of intercepted migrants are not informed of

their rights to claim asylum or apply for protection on

the basis of a fear of return; only those who overcome

what has become known as the “shout test,” by taking

the initiative to loudly bring their claim to the Coast

Guard’s attention, are given the opportunity to take part

in an initial on-board “credible fear” assessment. During

, when political violence and human rights violations

were well known to be pervasive in Haiti, only three out

of  Haitians passed this “shout test;” none passed

the credible fear test.2 Those interdicted migrants who

are taken to Guantanamo for their asylum interviews
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5.1 The U.S. Coast Guard

The first point of contact for migrants who are apprehended while attempting 

to enter the U.S. is the U.S. Coast Guard or Customs and Border Protection. Both

agencies are now part of the Department of Homeland Security. Most

unaccompanied and separated children enter the U.S. crossing land borders.



adult females unless doing so will disrupt a family

unit.”5 A DHS official informed the Yale researchers

that the agency has special guidelines for dealing

with interdicted unaccompanied children (though

no written guidelines have ever been provided

despite requests) and that the majority of children

are between fifteen and eighteen years old. Children

are reported to be interviewed individually unless

they refuse.6 Still, according to the study, “it is

unclear how a migrant’s age is determined.... It is

unclear what steps if any have been taken to ensure

the safety or security of unaccompanied or separated

children at any stage of the interdiction process. It is

not clear, for example that children who are inter-

cepted are afforded any opportunity to express fears

of return.”7 This is of particular concern given that

interdicted migrants as a whole are not generally

informed of their right to claim asylum; unaccompa-

nied children are therefore particularly unlikely to

feel able to make a claim. Yet according to UNHCR,

considerable numbers of unaccompanied children

are to be found on intercepted vessels, often forcibly

and unwillingly placed there by their parents or care-

givers.8 They may have strong asylum claims, not

only because of country conditions, but also because

of their susceptibility, as unaccompanied children, to

being trafficked.

The Yale Study probed reports that child-specific

procedures may vary depending on the child’s nation-

ality. According to their government informants,

“though Chinese teenagers are common, American

officials may treat teenagers as adults rather than

children.”9 In the case of Cuban children, guide-

lines for the Cuban Interdiction Program provide

that “special measures will be adopted to meet the

needs of vulnerable groups, including unaccompa-

nied minors.”10 However, according to the Yale

interdiction study, no copy of these guidelines has

ever been produced, despite requests, and no clarifi-

cation has been provided about the meaning of

“special measures.” Rather “officers are directed to

contact immigration headquarters if they encounter

an unaccompanied minor.... A special alert is sent to

Cuban authorities about having received unaccom-

panied children. The U.S. makes arrangements with

the Cuban government to return unaccompanied

children who do not express a need for protection 

to their adult guardian in Cuba.”11 In the case of

Haitians, the INS’s former chief deportation officer

informed the Yale researchers that “unaccompanied

children are sometimes present on Haitian vessels”

and that “the INS was considering modifications to

procedures concerning Haitian children that would

not encourage more Haitian children to go to sea.”12

In a response to an earlier draft of the Yale report,

the INS claimed that any modifications regarding

child migrants “will affect all unaccompanied minors 

who might be interdicted at sea, not just Haitians.”13

At the time of this writing, however, no such policies

have been disclosed. According to the U.S. Coast

Guard maritime interdiction statistics, a total of ,

migrants were interdicted during the fiscal year ,

an increase compared to the , interdicted in 

FY  and , in FY ; in all three years the

overwhelming majority of interdicted migrants were

Haitians, with Dominicans and Cubans respectively

the second and third most numerous groups. No 

statistics are available for unaccompanied or sepa-

rated children interdicted by the U.S. authorities.14

In sum, it seems clear that Coast Guard policy

regarding definition and identification of unaccom-

panied and separated children is seriously deficient,

and that Coast Guard officers lack the procedural

guidance to address the needs and enforce the pro-

tection rights of this population. Yet, as discussed

earlier, identification of such children is a complex

matter, particularly when they are not unaccompa-

nied but separated from their immediate family and

in the company of non-related adults. It is not clear,

for example, that these children, who are largely
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are not afforded rights to legal representation or any

right of appeal against refusal. If they establish a

well-founded fear, they are housed at the U.S. Naval

Base at Guantanamo until a third country volunteers

to accept them for resettlement; asylum in the U.S. is

not an available option.

These harsh processing procedures seem to 

apply to unaccompanied and separated children 

as much as they do to adults. In response to our

request for information for this report, the Coast

Guard described its vague care arrangement 

procedures for unaccompanied children: 

The Coast Guard is sensitive to the issue of unaccom-

panied minors within a migrant population and takes

the appropriate steps to identify and care for them

while they are onboard a cutter. The following quote is

from the Coast Guard Maritime Counterdrug and

Alien Migrant Interdiction Operation Manual

(COMDTINST M.), which provides guidance to

Coast Guard units pertaining to all aspects of migrant

interdictions. “Unaccompanied Children—Provide 

special attention and care to children who are not in

the custody of a parent or relative. Solicit among the

migrant families and single women for a sponsor to

look after each child. If no sponsors are found, make

special berthing and meal arrangements to ensure the

safety and security of unaccompanied children.”3

Further follow-up questions regarding additional

procedural references to unaccompanied and sepa-

rated children led to this reply:

There is no other material available to provide.

However, based on your inquiry, we are reviewing 

our manuals to see if any additions need to be added

regarding this subject.4

However, one cannot but be skeptical about this

response in light of earlier information about Coast

Guard policy obtained by other researchers. Accord-

ing to the most detailed study to date of U.S. inter-

diction practice conducted between  and 

by Yale Law School, the Coast Guard reported that it

“may segregate migrants, placing small children with
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them. For example, the manual suggests that waivers,

deferred inspection or other discretionary measures

should be used to ensure that the child has no lasting

negative immigration record, and that no child is

allowed to withdraw an application for admission to

the U.S. if they indicate a fear of persecution or an

intention to apply for asylum or if there is any doubt,

especially in the case of countries with known human

rights abuses or where turmoil exists that the child

might be at risk.17 When we interviewed a Border

Patrol (BP) officer charged with overseeing juvenile

matters at BP Headquarters regarding the “vision”

for a reorganized program, this led to a chuckle and

the response, “This is still a vision.”18 Repeated

requests for further documentation of policies and

procedures regarding unaccompanied and separated

children went unanswered.

The Border Patrol, which monitors territory

between major ports of entry (including the south-

ern border and desert), is no better equipped to

respond to the needs of unaccompanied or separated

children. The only Border Patrol definition of an

unaccompanied child obtained by researchers is “a

person under the age of ,” a very generic descrip-

tion which says nothing about the child’s proximity

to care givers.19 Moreover, the Border Patrol defines

adult relative as a “parent, brother, sister, aunt, uncle,

or grandparent,” but does not clarify how children

with non-parental relatives or unrelated adults are to

be treated. Given the large scale of cross-border traf-

ficking in children outside regular entry posts, these

policy deficiencies are a matter of serious concern.

Unaccompanied and separated children appre-

hended by Border Patrol are supposed to be referred

promptly to ORR for care, after which their legal 

case will proceed before the Immigration Court.

However, there are disturbing exceptions to this 

in practice. One pro bono attorney working in 

Arizona reports that children held in the Tucson

sector are being taken to Immigration Court while

still in Border Patrol custody, where they appear 

in court without an attorney and most often are

issued removal orders. They are finally transferred

to ORR custody after they have already been ordered

removed. The children themselves report being

advised by ICE agents that they have no chance of

winning in court, and that if they fight their case in

court they will remain in jail for months or years.20

These practices are an affront to due process and

effectively deny such children access to meaningful

protection.

5.3 Loopholes Excluding Separated 
Children from Accessing the 
Asylum System

5.3.1  Expedited Removal and Reasonable Fear
Another significant concern is the application of

expedited removal procedures to children. Expedited

removal (ER) was initially authorized by the Illegal

Immigration Reform and Immigrant Responsibility

Act of  (IIRIRA) for use at “official” ports of

entry, such as airports.21 In November , ER was

expanded to include those arriving by sea, and in

August  to include the territory between ports of
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exempt from the fast track screening procedures on

land, receive the same protections at sea. Clearly,

Coast Guard training and procedural manuals should

include a more detailed and nuanced description of

this population, their risks and needs, and how to

identify and care for such children in crowded and

sometimes chaotic situations.

5.2 Customs and Border Protection
and U.S. Border Patrol

The first point of contact with U.S. authorities

for children arriving at land borders is Cus-

toms and Border Protection (CBP), which is

part of the Transportation Security Administration of

the Department of Homeland Security. This agency

is responsible for enforcing immigration law for land

borders and manages major ports of entry, such as

airports and border entry sites. Territory between

these official ports of entry is monitored by the

Office of Border Patrol.

An inquiry made to the Commissioner for 

Customs and Border Protection regarding policies

and procedures towards unaccompanied and sepa-

rated children was forwarded to the U.S. Border

Patrol for response. The reply letter stated the 

following:

In the processing and detention of all juveniles, the

Border Patrol adheres to the guidelines outlined in

Reno v. Flores,  U.S.  () and Perez-Funez v.

INS District Director,  Supp.  (). These court

decisions are available for review through the Internet

and legal publications and a copy of Reno v. Flores is

enclosed with this letter. The Office of Juvenile Affairs,

Department of Health and Human Services, has 

oversight responsibility for juveniles being detained

during removal proceedings and those held as material

witnesses for court litigation.15

The copy of Reno v. Flores, the landmark Supreme

Court case which established current policy regard-

ing the treatment and detention of unaccompanied

and separated children, mailed with the reply letter

was in fact the penultimate court decision rather

than the final settlement agreement. This does not

inspire confidence that this court settlement has

indeed been incorporated into the daily operations

of Border Patrol activities.

A report by the Office of Inspections, Evalua-

tions and Special Reviews following the dissolution

of the INS and the reallocation of responsibilities

raises further concerns:

We understand that the Border and Transportation

Security Directorate (BTS) is in the process of develop-

ing its ‘vision’ for its reorganized juvenile program

which will include the policies and procedures to inte-

grate the juvenile program roles and responsibilities of

the Bureau of Immigration and Customs Enforcement

and the Bureau of Customs and Border Protection....

The welfare of juveniles in federal custody should be 

a high department priority, and we hope to see a 

program in place soon.

... As BTS revises and updates its juvenile program, it

should consider the issues identified by the DOJ OIG

report and incorporate the recommendations as appro-

priate into its revised juvenile program. We believe 

this is such an important issue that we plan to review

BTS’ reorganized juvenile program when it is 

implemented.16

However, there is no evidence that this “vision for 

its reorganized juvenile program” has been imple-

mented. In the course of our research (though 

not from CBP itself) we did obtain a copy of the

“Inspectors Field Manual” regarding unaccompanied

and separated children, which does encourage 

Border Patrol officers to extend special treatment to
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What should an officer do if a child appears to

be making false claims of adulthood, or vice versa? 

If the child is accompanied by a relative, is the rela-

tionship real? Is it close enough to consider them

together as a family unit or should they be inter-

viewed separately? If they are detained, should they

be detained jointly? If the child is in the company 

of an unrelated adult, is there any indication of

smuggling or trafficking? Are indications of anxiety

normal or do they signify fear of something beyond

just the government’s processing? 

An “Asylum-Pre-Screening Officer” (APSO), who

conducts credible fear interviews with new arrivals

placed into expedited removal proceedings in Miami,

spoke to us of a need for a protocol regarding adults

who accompany a child. The officer recalled one case

in particular where a mother was present during a

child’s interview in order to provide moral support;

but throughout the interview, the mother gave the

child “dirty looks” or said “that’s stupid” to the

child’s comments.27

An attorney working in Arizona reports that

Border Patrol agents are sometimes overly generous in

classifying a child as accompanied, even when stated

relationships are dubious or distant, so that the

duly classified child can be subjected to expedited

removal procedures.28

These are complex questions that require special-

ist expertise in child development and collaboration

between USCG, CBP and ORR officials.

These points highlight just how inappropriate

fast-track procedures are for this population 

of asylum seekers and how critical it is that 

children only be interviewed by personnel with

child-specific training. 

However, federal policy seems to be moving in the

opposite direction, towards less rather than more

clarity. The third source of policy guidance towards

unaccompanied and separated children is found in

the August ,  notice in the Federal Register

expanding Expedited Removal to territory between

ports of entry. According to this notice, exemption of

unaccompanied and separated children from ER is

discretionary,29 a policy which engenders confusion

and inconsistency.30 Adding to the confusion is the

fact that the Federal Register notice describing the

application of ER to aliens arriving by sea makes no

mention of children. The only exception noted to

this policy was for Cuban nationals.31

A fourth source of information on ER and unac-

companied children is encouraging, though it does

not carry the weight of federal policy guidance. In 

a letter to the American Bar Association (ABA), the

Chief of the Office of Border Patrol states:

ER is not applied to unaccompanied juveniles, citizens

and nationals of Cuba and El Salvador, and aliens who

are members of the class action settlement in American

Baptist Churches v. Thornburg.... I have issued

instructions, to every Border Patrol sector that is per-

forming ER, reiterating that unaccompanied minors

may not be processed for ER.32

While hopeful, this personal letter has neither the

force of law nor policy.

Confusion regarding this aspect of federal policy 

has very grave implications. Expedited removal can

completely eliminate the ability of asylum seekers 

to access critical protection;33 and these dangers 

are heightened for unaccompanied and separated

children, who are less likely than their adult or

accompanied counterparts to make a convincing 

case for asylum at the first official encounter.34

A related set of problems arises in the context of

the “reasonable fear process.” This is a process similar

to expedited removal proceedings, but which applies

to aliens who have already been removed or deported

before the current incident.35 The key difference 
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entry as well.22 ER enables immigration officials to

detain aliens suspected of being inadmissible, and if

this inadmissibility is established, to remove them

immediately and bar reentry for five years. When 

ER was established, “the only classes excepted from

expedited removal are Cubans arriving by plane,

unaccompanied minors, and those paroled into the

United States before April , .”23

The exemption of “unaccompanied minors” is set

out in policy rather than law, perhaps the reason it

is not applied consistently. 

At least three government documents describe in

slightly different terms how unaccompanied minors

arriving by land are to be treated for the purposes of

expedited removal. The first document to address

this is the legacy-INS memo from August , ,

titled, “Unaccompanied Minors Subject to Expedited

Removal.”24 This document states that within the

following parameters, unaccompanied minors may

be removed under expedited removal procedures

only if the minor:

■ has, in the presence of an INS officer, engaged in

criminal activity that would qualify as an aggravated

felony if committed by an adult;

■ has been convicted or adjudicated delinquent of

an aggravated felony within the United States or

another country, and the inspecting officer has 

confirmation of that order; or

■ has previously been formally removed, excluded,

or deported from the United States.

If an unaccompanied minor is placed in expedited

removal proceedings, the removal order must be reviewed

and approved by the district director or deputy district

director, or person officially acting in that capacity,

before the minor is removed from the United States.

This is in addition to the normal supervisory approval

required of all expedited removal cases.25

Later guidance implementing the “Safe Third Country

Agreement” between the U.S. and Canada, published

on March , , in the Federal Register, reiterated

this advice, though it did not mention any approval

procedure. In addition, the  guidance noted 

that there were two different definitions of the term

“unaccompanied minor” in use under the agree-

ment, creating further possibilities for confusion.26

Clear definitions are critically important given the

particular identification difficulties that arise—

not only regarding the child’s exact chronological

age, but also whether or not the child is de facto

unaccompanied. 

While children who are actually alone and unac-

companied are relatively easy to spot, they are the

minority; more common and problematic are the

cases of those who are accompanied by, or in the care

of, non-custodial adults, such as neighbors, distant

relatives or smugglers. These complex situations

require an assessment of the strength and validity

of the relationship and whether the child and the

adult should be treated as a joint case or as separate

cases. The interviewing officer has to establish a

range of delicate facts.
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he passed the first hurdle and got to Brownsville,

Texas.”41 In his initial  attempts he was turned

away from the border by Mexican immigration offi-

cials. Any careful scrutiny of his case would have

revealed that his persistent attempts were signs of

desperation, not delinquency, that heightened pro-

tection rather than suspicion was the appropriate

response. And eventually, after finally gaining entry

into the U.S., he successfully applied for asylum.

If the domestic child welfare system adopted this

punitive approach to children seeking refuge from

home on multiple occasions, they would be taken

to task as derelict. Yet this is what current border

control policies do to desperate unaccompanied

and separated children from abroad. 

5.3.2  Visa Waiver Program
The Visa Waiver Program (VWP) was designed to

ease U.S. travel documentation requirements for 

citizens of certain countries coming to the U.S.;

however, its application has also effectively limited

certain forms of protection for children.

The VWP enables citizens of  specified 

countries to enter the U.S. for up to  days with-

out securing a visa first.42 Those who enter under

this scheme cannot change their status once in the

U.S. unless it is to apply for asylum. This restriction

creates problems for children, including those who

have entered under the VWP with falsified docu-

ments, because they are not eligible to apply for

protective statuses such as the Special Immigrant

Juvenile Status or T-Visas, unless they apply first for

asylum and then apply for another form of legal

protection during the course of the asylum process.

A former attorney with Florida Immigrant

Advocacy Center in Miami estimated that her office

saw approximately two cases per month of children

who had entered through the VWP, in almost all of

those cases fraudulently.43 The restriction on eligibil-

ity for alternative statuses limited the protection

options open to these children.
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is in the burden of proof on the asylum applicant:

while those screened for ER only have to establish a

“credible fear” of persecution, a lower burden than

the one they will eventually have to satisfy to obtain

asylum, those already deported or removed on a pre-

vious occasion have to establish a “reasonable fear,”

which is a higher standard with a more onerous 

burden of proof; this burden is analogous to the one

that is required for asylum. No exemption at all

exists for unaccompanied or separated children

(though asylum officers are reminded to review the

INS Children’s Guidelines when encountering a

minor).36 The problems that this lacuna gives rise

to are illustrated by the following case:

A 16-year-old Honduran youth was removed from the

U.S. twice before entering a third time, at which point

he was detained by the INS. Because he had been

removed previously, the INS Office of Juvenile Affairs

subjected the child to a reasonable fear interview.

He was detained at the Boystown shelter facility

in Miami, Florida, before being transferred to the

Krome Service Processing Center’s mental health unit,

where he was kept in isolation because he was a minor

in an adult secure detention facility.

The child’s attorneys established, on the basis of a

psychological evaluation, that he suffered from para-

noid schizophrenia. They therefore argued that he was

not mentally competent to go through a reasonable fear

interview. Nonetheless, the INS insisted.

By the time he was interviewed, several months

later, the boy was desperate to be released from detention

and asked to be returned home. It was only because

he had the good fortune to have legal representation

that evidence establishing a reasonable fear of perse-

cution was available and his case for remaining in 

the U.S. was accepted. After months in unsuitable

detention, the child was eventually transferred to 

an adolescent mental health facility.37

This case illustrates the pressures on children in

detention to simply abandon their case and ask for

return as a way of securing their liberty; it also

highlights the desperation that fuels multiple 

border crossing attempts. Far from being “alien

smugglers,” these child border crossers “are often

homeless, which is why they keep crossing.” 38

Presumably the reasoning behind applying expedited

removal and reasonable fear procedures to children

who have been previously removed is to discourage

repeat entrants. The assumption is that children

needing protection have already been screened into

the process. However this is simply not the case. One

Salvadoran youth interviewed for this report recalled

being apprehended by Border Patrol:

“I told them that I was from Mexico because that 

is what the coyotes trained me to say. I even knew

how to answer questions about which parts of

Mexico I had supposedly lived in and where I had

attended school. After I was questioned, I was put

into a truck and taken back to the border.... No

one asked if I was afraid to return to Mexico. 

The trucks basically left us; just unloaded us and

drove off. Once we were dropped off, there were

many people waiting in the area. Based on the name

that we were told, they knew which group we were

traveling with and they took us back to the same

ranch and building where we had waited before.

After the first day and a half of being in the building,

I got back into the truck and tried again.”39

This is a journey that some children make over and

over again. Melvin De Leon Machado, a -year-old

Salvadoran boy described as “running from people

who already had tried to kill him and who promised

to keep trying,”40 attempted to enter the U.S.  times.

“It [took] more than a year and  attempts before 
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often experience prolonged delays and lengthy court

proceedings instead of an expeditious acceptance of

their choice and prompt return to their home. The

reverse presumably occurs as well—children who

initially acquiesce to voluntary return, only later

realizing the consequences—but such children are

unlikely to come to the attention to legal advocates

since the children are swiftly deported.

Two simple changes could improve this process.

First, children should be allowed to speak with an

attorney and a family member before being made to

decide whether to choose between voluntary return or

a hearing before a judge. A second recommendation

is that in cases where a child initially opts for a court

hearing but later changes his or her mind and decides

to choose voluntary return, the ICE officer should be

willing to dispense with formal removal proceedings.

Not only would this speed up the child’s return, but

it would also protect the child from having a perma-

nent removal order in his or her immigration file.

Children who choose a hearing with a judge

may apply for asylum, or they may choose voluntary

departure if they are not eligible for legal relief.

However, here again children are penalized for their

dependency on adults. In a practice that appears to

vary from jurisdiction to jurisdiction, some ICE

districts require children with a voluntary departure

order to pay their own travel home, while other 

districts waive this requirement for children. When

children are required to pay their own travel and

cannot do so, they must be issued a formal removal

order by an immigration judge in order for the gov-

ernment to cover their return travel.48 This results 

in a permanent removal order that precludes reentry

to the U.S. for ten years. Ultimately, the outcome is

the same for the government either way, but it is the

children who are penalized for financial dependence

beyond their control.
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5.3.3  Stowaways
The same restrictions apply to children who enter as

stowaways—asylum is the only form of relief available

to them.44 Moreover, unlike other unaccompanied or

separated children who are exempt from preliminary

screening interviews, these children need to undergo

an exacting (“reasonable fear”) interview to establish

their fear and thus their eligibility to claim asylum at

all. Given children’s general lack of responsibility for

their migration arrangements, these disqualifications

seem inappropriate and clearly against the child’s

best interests. Such children desperately need legal

counsel at the time of entry since they must immedi-

ately express any fear of return or lose access to

protective measures.

Unaccompanied and separated children are an

unusual, but not unheard of, stowaway phenomenon.

An attorney who represented stowaway children in

Miami estimates that her office sees approximately

one stowaway child per month.45 In some circum-

stances, children become stowaways precisely because

they have no home or family to which to return,

making them potential candidates for SIJS, were they

permitted to apply for anything other than asylum.46

5.3.4  Voluntary Return vs. 
Voluntary Departure
One widespread current U.S. practice at the border 

is particularly worrisome. Often, children who are

picked up by CBP or the Border Patrol trying to enter

the U.S. without permission are given a stark choice by

their arresting officers: either sign a “voluntary return”

form,47 or go before a judge, whether to seek permis-

sion to remain in the U.S. or to receive a formal court

order for voluntary departure. No attorney or advisor

is present to counsel the child regarding the conse-

quences of this critical decision.

Clearly, children should be allowed to speak

with an attorney and a family member before being

made to decide whether to make this very significant

but technical choice. Agreeing to voluntary return

(usually presented as escaping detention) means 

giving up the asylum claim; going before a judge 

may mean months of detention. Sometimes children

change their mind—they initially opt for a court

hearing but later, reduced to desperation by lack of

information about the length of their likely detention

or the legal process ahead of them—decide to choose

voluntary return instead. In these cases, children
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In the words of one attorney, “These are our kids, not

‘those’ kids, they’re our kids and how are we going to

handle them? How are we going to get things going,

get their cases through and get them into school and

get them to start healing?”1 This, however, is not the

reality usually encountered by unaccompanied and 

separated children.

6.1 Guardians Ad Litem
while in Federal Custody

O ne of the most significant shortcomings of

the present response to unaccompanied and

separated children arriving in the U.S. is 

the failure to appoint a guardian or other responsible 

figure charged with ensuring the child’s immediate

welfare and access to protection. This lacuna exacer-

bates the vulnerability of non-citizen children and their

disadvantage relative to domestic children. It highlights

official indifference to the protection needs and rights

of this particularly vulnerable population. The contrast

with provision for domestic children is sharp.

The Child Abuse Prevention and Treatment Act

(CAPTA) of  introduced the role of a guardian 

ad litem (GAL) nationally. It required states to appoint 

a GAL for children involved in abuse and neglect 

proceedings, as a precondition for the state to receive 
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When a child from another country arrives alone in the U.S., whose respon-

sibility is it to see that this child is protected and cared for? Ideally, the U.S.

should treat him or her as a child first, regardless of the country of birth.

Left: At the Douglas, Arizona and Agua Prieta, Sonora Mexico border:

Five-year-old Karen Tepas was found walking in the desert after being

separated from her mother during their attempt to cross illegally.



or “personal representatives,” in the Immigration

Court context:

Neither the INA nor the regulations permit immigra-

tion judges to appoint a legal representative or a

guardian ad litem. Immigration judges should encour-

age the use of appropriate pro bono resources whenever

a child respondent needs a legal representative. Like-

wise, although there is no independent court role for a

personal representative or guardian ad litem, if such

services are made available to respondents they have

the potential to increase a child’s understanding of the

proceeding and to improve the child’s communication

with his or her legal representative.9

The former Immigration & Naturalization Service

recognized the importance of having children accom-

panied by a guardian-like figure during asylum 

interviews: “It is generally in the best interest of the

child to allow a trusted adult to attend an asylum

interview with the child asylum applicant. A trusted

adult is a person who may bridge the gap between

the child’s culture and the U.S. asylum system.”10

Unlike child welfare proceedings where the GAL is

generally appointed by the judge and reports back to

the court, immigration proceedings give the judge no

such power. However, immigration judges can take

into account the views of GALs assigned by pro bono

organizations or attorneys. Whether GALs should

report to the judge, as in child welfare proceedings,

or to the child’s attorney who appointed them is an

important question. Unlike in the child welfare context,

the immigration judge is solely charged with adjudi-

cating immigration law; the Convention on the Rights

of the Child obligation to consider the best interests

of the child does not bind the immigration judge.
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federal grants from the National Center on Child

Abuse and Neglect (now called the Office on Child

Abuse and Neglect, or OCAN). While not all states

regularly appoint GALs—eight only appoint them 

on a discretionary basis, or only in certain types of

cases2—the majority of states follow this requirement.

This historic legislation established the principle

that an adult should have responsibility for ensuring

that the best interests of the child are paramount in

child welfare proceedings involving the child.

Many countries, such as Canada, Norway,

Luxembourg and France, appoint a guardian-like

advisor for children in asylum proceedings.3 The

U.S. Immigration Court, however, makes no such

provision. Yet the implication of Immigration

Courts’ decisions may be at least as serious as the

outcome of abuse and neglect proceedings for

domestic children.

There are various powerful arguments in favor

of the appointment of an adult with a guardian-like

role in children’s Immigration Court proceedings.

One is the urgent need for someone to represent

what is in a child’s best interests, particularly when

this contradicts a child’s stated wishes: the GAL

serves a different though complementary function

to the child’s attorney.

In the words of one Phoenix attorney, “As their

attorney I’m supposed to represent their wishes,

but often I don’t think it is what’s best for them.”4

According to a shelter care director, “A GAL would 

be especially useful in cases where it is unclear

whether a child wants to go home. Sometimes 

children go back and forth between: ‘I want to go

home, no I want to apply for political asylum.’” 5

In the case of very young children, “it is almost

impossible to have an attorney-client relationship”6

so the role of a GAL may be particularly critical.

A second argument in favor of GALs is the

importance of an independent voice representing the

child’s best interests when the child’s caregiver is also

the custodian charged with immigration enforce-

ment responsibilities, a clear conflict of interest. This

was the situation for detained unaccompanied and

separated children until March  when care and

custody responsibilities were handed over by the INS

to ORR. During this period, the appointment of GALs

in children’s immigration proceedings was the exception

rather than the rule. No written documents addressed

the issue, so decisions about appointment, while rare,

were left to the discretion of individual judges.

Now that ORR has taken over care and custody

responsibilities, a new openness to the appointment of

a guardian-type figure is evident. One of the attorneys

interviewed for this report described one such case:

“ORR informally appointed a social worker as a GAL for

two siblings ages  and . The children had come to

the U.S. to be reunited with an undocumented parent,

leaving a physically and emotionally abusive guardian

in their native Honduras. The undocumented parent

was not able to gain release of the children, and the

children’s frustration with prolonged federal custody 

led them to consider return to the abusive relative in

Honduras. The informal GAL visited the children regu-

larly and explained how the immigration proceedings

would develop. As a result of this information and sup-

port the children regained hope and decided to pursue

their case. Eventually they were granted asylum and

were reunified with their mother in the U.S.” 7

Even with ORR in charge of custody and care of

unaccompanied children, guardians may perform

an important role in advocating for a placement

option different from the one selected by ORR.8

In  the Executive Office of Immigration

Review (EOIR) released “Guidelines for Immigration

Court Cases Involving Unaccompanied Alien 

Children.” These included a brief mention of GALs,
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fare providers may be reluctant to take responsibility

for these children for fear that financial responsibility

will be passed onto them by the federal government

(even though these children represent a miniscule

proportion of the , average number of chil-

dren “in care” each year between  and ).14

A 2004 Florida case illustrates this point:

A Chinese girl was granted dependency in Florida days

before her 18th birthday, a successful outcome since this

saved her from returning to abusive parents and a

forced marriage to an older man.15 However, the local

child welfare authorities refused to provide services for

the adolescent, on the grounds that she was the finan-

cial responsibility of the federal government which

originally placed her in a Florida facility for detained

children.16 In a sad commentary on the dereliction of

duty by public entities, services were provided to her by

neither state- nor federally-funded programs. It fell to a

privately run shelter for homeless and runaway youth

to care for this traumatized child.

Another example is also instructive: 

An advocate who runs a shelter for newcomers along

the Texas/Mexico border reported contacting the local

Child Protective Service (CPS) agency regarding an

undocumented child in need of foster care. The

response in essence was ‘he is unaccompanied and

undocumented. We don’t want him.’17

Both of these stories reflect a serious lacuna and

uncertainty in the ultimate responsibility for unac-

companied and separated children—does it

belong to local, state or federal government? 

In times of budgetary constraints, those with no

political clout are the easiest to ignore. Yet this

indifference is a gaping blow to the foundational

legal notion of parens patriae, which holds that

government has a responsibility to protect children

when parents fail to do so, a notion that is a building

block for U.S. child welfare law and policy.18

6.3 Detention

T he transfer of care and custody of unaccom-

panied and separated children from the INS

to ORR has lead to a steady and welcome

reduction in the use and length of detention for

unaccompanied and separated children. Moreover,

the nature of detention has changed: since the ORR

takeover, the percentage of children placed in secure

detention facilities commingling unaccompanied

and separated children with juvenile offenders has

decreased significantly, from over % of apprehended

children when the INS was responsible to less than
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In an ideal system, the GAL would be appointed 

by the immigration judge to identify the child’s

best interests and the immigration judge would 

be required to take the child’s best interests into

consideration in deciding whether a child should

return to her country of origin or remain in the U.S.

In order to explore the role of GALs, ORR has

begun funding a pilot “Immigrant Children’s Advo-

cacy Program” in Chicago. The project trains, assigns

and supervises “Child Protection Advocates” for cer-

tain categories of children11 who are in ORR custody.

The Advocates’ mandate is to identify and give voice

to the child’s best interests. These advocates meet

their assigned child weekly, provide support, advice

and guidance, accompany the children to Immigra-

tion Court and/or interviews with immigration

authorities, and advocate on behalf of the child when

the situation necessitates. The Advocates also draft

best interest recommendations, particularly in SIJS

cases, when the children are very young, or when

requested by the child’s attorney.12

In one case, a ten-year-old Middle Eastern boy in an

ORR-funded facility was very guarded in his interac-

tions with caseworkers and his pro bono attorney. After

regular visits by his Arabic-speaking Advocate, he

began to trust her and disclosed the abuse he and his

mother suffered at the hands of his father. Eventually,

the boy allowed the Advocate to call his mother in his

home country, confirming the harsh abuse inflicted by

the child’s father and the mother’s desperate decision

to send him away for his own safety. The Advocate

played a crucial role in eliciting from the child painful

information necessary for his legal case, and in facili-

tating his reunification with a caregiver in the U.S.13

Though this project is at an early stage, indications

are that child advocates are having a beneficial

impact on unaccompanied and separated children’s

cases, though issues of child confidentiality still need

to be worked out in practice. Evaluation of the proj-

ect, along with replication of the pilot elsewhere in

the U.S., would contribute to progress in bridging

the worrisome divide between immigration and

child welfare expertise and thus to an important

improvement in the current system.

6.2 Guardianship or Custody by 
State Child Welfare Authorities

T he unaccompanied and separated children

about whom most is known are those who

spend time in federal custody for immigra-

tion violations. These are typically children appre-

hended by the DHS attempting to enter the U.S.,

although some children are also arrested within the

interior of the U.S. By contrast, undocumented 

children are either living in the community and are

unknown to child welfare or immigration authorities,

or they are in state child welfare custody rather than

federal custody, and are thus difficult to identify and

study because few, if any, states maintain separate

data on this group of children.

The federal government bears responsibility 

for the cost of care and the treatment of children

arrested because of immigration violations. Less

clear is the responsibility for children who come to

the attention of state or county child welfare entities,

either as undocumented children living in the com-

munity and in need of foster care or guardianship

services, or as children in federal custody pursuing

dependency proceedings in local juvenile courts due

to abuse, abandonment or neglect and as a precursor

to Special Immigrant Juvenile Status (SIJS). The will-

ingness of state or county child welfare systems to

accept such children into custody can vary greatly by

location, and by the financial resources of a particular

community. As discussed previously, local child wel-
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“They let me out for only 15 minutes a day. The

rules were very strict. We had to keep our hands

behind our backs. I didn’t know what was going

on. I was sick. There was a button that I could

push to get medical attention, but no one ever

came. I asked the man who would bring me my

meals if he would get me medical assistance, 

but still no one ever came.” 28

The overall reduction in the use of secure detention

marks an important improvement in the care of

unaccompanied and separated children, a change

that has also resulted in a reduction in the use of

physical restraints on children. The employment of

restraints such as shackles, handcuffs, and leg irons

has been one of the most egregious human rights

violations against unaccompanied and separated

child asylum seekers, documented in the Amnesty

International report entitled “Unaccompanied 

Children in Immigration Detention.”29 And while

shackling children in federal custody has been reduced,

it has not disappeared.

One advocate reports that children in ORR custody

held at the Marin County Juvenile Hall are shack-

led when they come to Immigration Court.30

Another disturbing exception to the improvement

following the ORR take-over appears to be the con-

tinued use of restraints by some Border Patrol

sectors. Restraint policy and practice seems to vary

significantly from sector to sector, and may depend

in large part upon the discretion of individual 

officers. According to one shelter care provider in

Phoenix, Arizona, while her facility never shackles

children, “most children do arrive shackled from

Border Patrol.”31 A Border Patrol Chief from El Paso,

Texas, noted that in his sector, “Rarely do we hand-

cuff people, and juveniles not at all. The only way

we would use handcuffs is if they resist, if we think

they are an adult, or if the juvenile was involved in

criminal activity.”32

Secure facilities not only entail severe physical

hardships. The mental pain is if anything even more

serious. A child gave us this account of being trans-

ported to a juvenile detention facility:

“I was still afraid. I kept asking to go with my friends

and they told me “no.” They would only signal that we

would leave. Then they put us in handcuffs and took

us to the airport. They kept shaking their heads, and

they wouldn’t look at us, so we all thought that they

were going to kill us. Then we saw that one of them

had tickets. The officers on the plane didn’t have on

uniforms, but they did have badges.” 33

Another youth described the experience of simply

being forgotten in a punishment wing of the 

detention facility:

“I was sent to the hole for five days. You are not supposed

to go there for more than one day, but they just forgot

about me.”34

Some children spend so long in detention that they

lose their sense of purpose. This child, in detention

for  months when we interviewed him, conveys 

his despair:

“I give to God my life. People go to jail forever, but you

don’t know why.” 35

The psychological trauma of secure detention for

these already displaced and often damaged children

does not only manifest as fear or anxiety. It also leads

to apathy, depression, and feelings of hopelessness

and worthlessness. Some excerpts from our inter-

views with children and youth speak volumes. They

convey a dramatic sense of abandonment and of

gross dereliction of duty by the authorities.
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% since the transfer of responsibility.19 According

to ORR, child placements have ceased with at least 

juvenile detention centers previously used by INS; only

four secure detention facilities were to be used in fiscal

year .20 Though much reduced, secure facilities

therefore still regrettably hold unaccompanied and

separated children, sometimes by default where

alternative accommodation is not available.

“A semi-secure facility is supposed to be for those

deemed runaway risks, who need mental health

treatment, or have been accused of non-violent

crimes such as drug possession. Some teens end

up there because it’s the only available bed....” 21

Lack of sufficient shelter space can also lead to

extended stays by children in Border Patrol or CBP

stations, which are ill-equipped to care for them.

One advocate reports being told by a CBP Officer

from the Fort Brown station in Brownsville, Texas

that children have remained at their station from

three to  days.22 Another legal advocacy organiza-

tion has filed a formal complaint regarding inadequate

food, privacy, bedding and medical care, combined

with verbal and physical abuse, for children confined

to CBP facilities before transfer to ORR care. At the

writing of this report, these complaints were being

investigated by several federal agencies.23 Other situ-

ations of secure detention occur when the age of

a child is disputed by DHS and the child is not given

the benefit of the doubt but is placed in an adult

facility (discussed further in section .).

A DHS Office of Inspector General (OIG) report

expresses concern about the length of time that 

children are spending in Border Patrol and ICE

detention, before transfer to ORR custody, noting

that % of children’s cases examined exceeded the

mandatory maximum of  hours in an initial CBP

processing facility.24 Regarding children detained by

ICE, the report noted:

“Our analysis showed that 224 (12.1 percent) of the

1,857 juveniles were held longer than five days before

placement in a longer-term detention facility. Accord-

ing to the data, these lengths of time ranged from

six to 225 days. The records did not reflect the 

reasons for the delays or who approved them.”25

This OIG data is particularly unsettling given that

the Border Patrol itself says that children should

not be held more than  hours at Border Patrol

stations (as opposed to  hours), and that three

days (rather than five days) is usually the maximum

under the Flores Stipulated Settlement Agreement

that children should be held in ICE custody before

placement in an appropriate facility.26

These practices are unacceptable—a flagrant viola-

tion of established norms regarding children and a

U.S. policy long condemned by UNHCR and inter-

national human rights organizations.27

Children interviewed for this report attested 

to the harsh impact of being incarcerated in a

“secure facility”:
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building. I went to visit him and to begin preparing 

his asylum case.... While asking him questions related

to his asylum case, all he could ask about was whether

or not he would be transferred. At his Master [Calendar

hearing], I came ready to file his application; however,

he requested an order of deportation. He couldn’t take

being detained any longer.... He was only able to think

about his immediate needs, which was to get out of

detention.”40

But it is not only secure detention, particularly in

juvenile correctional institutions, that has a negative

impact on a child’s ability to pursue asylum. Even

children held in quality non-secure facilities were

found to be inclined to forsake valid applications for

asylum, particularly if their detention was prolonged.

“I want to leave [the shelter]. It is always the same

thing. Very boring.”41

“You would think school [in the shelter] would be 

serious. They don’t teach us anything. It’s chaos. Only

if someone visits us do they teach us. It’s all in Spanish

and a little English.”42

One youth we interviewed spoke of his anxiety of

seeing younger children detained at the facility:

“... it’s hard to see little children all alone in detention.

Kids who are like five years old. Sometimes they sepa-

rate them and deport their mommies. I know, I have

seen it.”43

Attorneys we interviewed confirmed the desperation

for release:

“Detention severely hinders cases. Kids are often so

desperate to get out that they will say anything or 

sign anything just to get out. They often waive their

legal rights.”44

Unaccompanied and separated children who are

detained have their cases expedited compared to

children who are living in the community: the court

calendar for these cases is known colloquially as the

“rocket docket.”45 This policy had the potential to

impact negatively on the children’s asylum claims.

“For kids in detention, their cases are fast-tracked. It

takes them a while to trust an attorney. Kids almost

never come with documents, whereas adults are more

likely to come with something or more likely to have

success in getting documents.”46

Clearly the time frame for optimal decision making

depends on what is being decided—different consid-

erations apply. In the case of release from detention,

speed is essential and expedited decision making a sign

of good practice. But for resolution of the asylum claim

as a whole, a curtailed time frame is likely to be an

obstacle to careful preparation, hindering evidence

collection and instruction taking. Instead best practice

requires granting an adequate time for submission of

the claim, particularly in the case of unaccompanied

and separated children where gathering supporting

evidence, and developing a trusting relationship, are

likely to take longer than in adult cases.

Experience of working on refugee foster care

programs for unaccompanied and separated children

resettled in the U.S. confirms that these children

can take years to open up to caseworkers and foster

families. Even those with legal status in the U.S. are

often reticent about recounting their experiences,

because of the continuing effects of trauma, and

because of fears of repetition of the rejection or

abandonment already experienced.47

Though detention policy has undergone consid-

erable transformation since the organizational change

from INS to ORR as previously discussed, the anom-

alous and rights-violating nature of the former policy

bears recalling. The U.S. historically relied significantly
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Not surprisingly, attorneys we interviewed reported

that children detained in secure facilities were more

likely to abandon their asylum claim because of the

stresses they were experiencing. One boy relates a

Kafkaesque experience in his first impression of the

impenetrable ins and outs of detention in prison,

used as a secure detention facility:

“My first couple of days there, I didn’t like it. I didn’t 

like the food there. I couldn’t sleep. At 5 a.m. when 

they opened the cells for us to take showers, there was 

a table with clothes assigned to us by name. It didn’t

take into account our size, so I got shoes that didn’t

even fit me. [...] The rights we had in this facility

depended on what color our shirt was. After three days,

I had a gray shirt and the right to sit and eat with 

others. I noticed that the shirt colors were changing,

and I asked the other kids and over the weeks, I just

adapted. I asked if I could call my family, but they 

told me not until I had been there for 25 days was 

I allowed to make a call. I tried to call even after 

I had the right to call, but I couldn’t get through. [...]

Sometimes at night when it became very hot—they left

the lights on—we would take off our shirts. We would

be yelled at because they wanted us to wear our shirts

so they would know what color they were and what

privileges we had. For example, when you have a blue

uniform, you could exit the cell and see a movie or get

a hamburger at McDonalds.” 39

This youth’s confinement in a secure detention 

facility nearly precipitated the abandonment of his

asylum case. Attorneys working with child asylum

seekers confirmed the negative impact of detention

on a child’s ability to apply for asylum.

One legal advocate gave as an example a child

with a strong asylum claim who was held for four

months in a secure detention facility because of

“behavioral concerns”:

“In an attempt to get him transferred, I looked at his

behavioral records.... He was written up for incidents

such as throwing a basketball too hard, failure to stay

in a straight line when they were walking to a different
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DETAINED INDEFINITELY: “How would you feel? I am a

young kid. I see others who are here picked up one day

and released. I can’t go to school. I’m someone who likes

school a lot. I feel sad. I lie on my bed and I just think

about my situation. If I could cry I would cry, but I

don’t cry. One psychiatrist asked me if I felt a little bit

happy and I said how could I feel happy? The second

psychiatrist came to talk with me. Television is the only

thing that sometimes gives me relief and sometimes I

get letters from people in Korea and Italy and I spend

time writing back to them and learning new words and

I like that. There is nothing to do. No books to read.

[...] I look at how long I’ve been here. I see how much

time I’ve lost and I feel like I am back at zero.”36

DETAINED IN A PRISON: “The ten days that I was there

felt like five months. I had nothing to do all day. I

knew my family was worried and thought that I was

dead because they had not heard from me in four

months.”37

DETAINED AS AN ADULT: “I feel so bad. I’m  years old,

and no one believes me about my age. I see no one.

I have no education. I lost my life. It’s different crazy

than living on the street. Seven more months and 

I will be crazy. That’s why people over there call me

crazy. I sleep a lot during the day,  hours, but I do

not sleep at night because at night I am thinking

about my life.”38

Detention in Their Own Words | Three Boys’ Stories



on punitive facilities, including local juvenile jails, to

accommodate unaccompanied and separated children.

Accounts of handcuffing, shackling and other meas-

ures completely inappropriate for a population of

children not charged with any criminal wrong doing

proliferated.

As detention conditions for unaccompanied and 

separated children in the U.S. have improved, along-

side a more child-welfare-oriented approach to their

care, concerns about custody conditions have become

more nuanced but they have not disappeared. While

the U.S. system now favors a kind of “soft-detention”

model, it still relies primarily on institutional care

rather than home-based or community care. Critical

questions remain to be addressed about the impact

of institutional care, time limits on institutional care,

and alternatives to institutional care. The U.S. system

of care for unaccompanied and separated children has

improved, but the continued reliance on institutional

care diverges from current child welfare practice with

other populations and warrants further examination.

A statistical breakdown of children in INS and

ORR detention/shelter can be found in Appendix .

6.4 Family Reunification

T he majority of children who are released from

federal custody are reunified with relatives.

In federal fiscal year , % of all children

released from ORR custody went to live with relatives,

compared to % who aged-out of the program (at

which point they are either released as adults or

transferred to adult detention) and % who were

returned to their country of origin and % were

listed as other. There is no information on what

“other” means.48

Most, but not all, children who are alone at 

the time they enter the U.S. arrive with the phone

number or address of a relative, friend, or acquaintance

with whom they seek to live. The others have lost the

information en route or are truly homeless.

Of the estimated 48,000 youngsters from 

Central America and Mexico who go north illegally

on their own every year, many do not memorize 

telephone numbers or addresses. They wrap them in

plastic and tuck them into a shoe or slip them under

a waistband. Some of the numbers are lost, others are

stolen. Occasionally kidnappers snatch the children

themselves, find the numbers and call the mothers

for ransom.

Stripped of phone numbers and destinations,

many of the children become stranded at the river.

Defeat drives them to the worst this border world

has to offer: drugs, despair and death.49

The complexity of unaccompanied children’s quest

for their U.S. relatives is captured in this account 

of one child’s odyssey to find his mother: 

She left him behind  years ago in Tegucigalpa, Hon-

duras, to seek work in the U.S. Enrique is challenging

the unknown to find her. During her most recent tele-

phone call, she said she was in North Carolina. He has

no idea if she is still there, where that is or how to reach

it. He no longer has her phone number. He had written

it on a scrap of paper, but it blew away while he was

being robbed and beaten almost four weeks ago while

riding on top of a freight train in southern Mexico.

He did not think to memorize it.50

Those who reach the U.S. without proper documents

are taken into federal custody where they receive

assistance from a caseworker to help track down

potential relatives in the U.S. Since the transfer of

responsibility for unaccompanied and separated chil-

dren from the INS to ORR, releases to relatives appear

to be more flexible and generous. Previously the INS

required high bonds (typically about $,) as surety

prior to agreeing to grant bail; and children were fre-
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Minors in ORR custody since inception of the ORR program

■ Number of minors transferred from INS to ORR custody in March  less than 500

■ Total new placements in March  thru Sept  4,792

■ Total new placements in FY  – Oct  thru Sept  6,200

■ Percentage of children placed in secure detention centers in FY  3%

“Key Juvenile Statistics”
(From an INS /USDOJ Fact Sheet on INS Juvenile Detention and Shelter Care Program—Dated September , )

1997 1998 1999

Total Juveniles in Custody 3,149 4,457 4,607

■ Male Juveniles in Custody 2,615 3,602 3,619

■ Female Juveniles in Custody 534 855 988

Total Number of “Custody Events” N/A 5,323 5,644

■ Percent of Custody Events in Secure Facilities N/A 38% 35%

■ Total Custody Events in Secure Facilities N/A 2,012 1,958

■ Percent of Custody Events in Non-Secure Facilities N/A 62% 65%

■ Total Custody Events in Non-Secure Facilities N/A 3,311 3,686

Top Five Countries (In Alphabetical Order)

DEFINITION:

“Custody Events”

INS uses the term

“custody event” since 

the same child may be

taken into custody more

than once during a federal

fiscal year, if the child is

removed and then tries

again to re-enter the U.S.

Average Age of Children
in Care in FY :



China El Salvador Guatemala Honduras Mexico

243

1997 1998 1999

299

648 686

1997 1998 1999

979
813

511

1997 1998 1999

834

721
698

1997 1998 1999

826

1,055

646

1997 1998 1999

970

809

Note: A request to DHS/ICE for statistics from former-INS documents was never answered.



that it is in the child’s best interest. International law

makes it clear that detention of children is a last resort,

and that enforced separation of a child from his or

her parents must either be the result of a judicially

reviewable decision or because it is in the best inter-

ests of the child (as where the parents are abusive).55

6.5 Children without Release Options

A lthough the majority of children are released

to relatives, a small proportion remains in

federal custody indefinitely while their legal

case proceeds in the Immigration Court. Some of

these children have relatives who cannot be found in

the U.S., relatives who decline to care for the child,

relatives who “say no without saying no” by never

completing the family reunification process, or no

relatives at all. These children can become the most

despondent while in federal custody.

One child interviewed for this report, a -year-

old Guatemalan orphan, spoke of such feelings:

“I get really sad sometimes because I think about

being stuck inside here and I want a mom and a

dad and a family.”56

Children without relatives to whom they can be

released should nonetheless be placed in homelike

care arrangements as promptly as possible. Data

received from the INS and from ORR (set out in

Appendix B) enables us to compare the two agen-

cies’ relative use of different types of foster care

placement options for children. It is clear that ORR

has made far greater use of the less restrictive foster

care option than the INS did. During -/ years of

INS responsibility covered by the data, only five such

discretionary placements were made. By comparison,

during less than two years ( months) ORR made 

such placements, over  times the number of place-

ments in less than half the time, a welcome sea

change in official policy.

6.6 Children in State 
Juvenile Justice Proceedings: 
The California Example

T he populations of unaccompanied and sepa-

rated children most likely to “slip through the

cracks” are those who are undocumented and

who come into the juvenile justice system on delin-

quency charges. Little is known about this group on

a national level. Juvenile justice laws, like child welfare

laws, are at the state or county level, so no uniform

practice exists. The county of Los Angeles, California,

provides a troubling illustration of what can happen

to these children when they have no advocate.

Los Angeles has been the source of several legal

skirmishes regarding children in federal custody for

immigration violations, the most famous of which

resulted in the Reno v. Flores landmark class action

case and settlement agreement regarding the care

and custody of unaccompanied minors.57 Until the

transfer of responsibilities from INS to ORR, a source

of recurring complaints was the use of juvenile

detention halls where unaccompanied and separated

children with no criminal charges but only immigra-

tion violations were housed alongside juvenile

offenders. Even more serious than this inappropriate

placement policy has been the practice of the Los

Angeles County juvenile court: juvenile judges have

erroneously returned unaccompanied and separated

children to their home countries without first exam-

ining protection issues such as the child’s eligibility

for asylum. This exercise of immigration enforcement

powers by judges without the requisite training or

expertise is a serious violation of the rights to protec-

tion of this vulnerable population of children.

Two advocates working in the Los Angeles area

confirmed regularly seeing foreign-born youth at

Central Juvenile Hall, one of the juvenile detention

halls, where they were in legal limbo on an “immi-

gration hold”: the children had no criminal charges
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quently held as “bait” until undocumented relatives

seeking reunification with the children turned them-

selves into the INS thus risking deportation.51

At the time of release to family, the majority of

children are still engaged in Immigration Court pro-

ceedings. Advocates and government officials disagree

about whether children should pursue their court

proceedings while still in federal custody or whether

they should wait until they have the security of a

family placement. Those who argue for case comple-

tion while still in federal custody cite the advantages

of more likely legal representation, the certainty of

one’s status upon release, and the earlier return to

the country of origin if the child loses his or her case.

Those who argue for release to family prior to a

child’s case moving forward in the court point to the

advantages of security and stability for the child and

the comfort this can give a child in presenting his or

her case. One attorney who had worked with both

detained and non-detained children in California

noted the considerable differences in demeanor

between the two groups:

“In Los Angeles, we only had one or two clients who

stayed in detention for the duration of their cases.

Most others got released. And for the ones who got

released and were fighting their SIJS cases, there

was a huge difference. Of the ones who got released

and then came back to court later on, ... they were

able to be normal children. They were much more

relaxed, much more socialized, and able to be part

of the larger society. So, yes, definitely there is a

huge difference.” 52

Children who pursue their court cases while in the

custody of relatives benefit from the family’s assistance

with their case, including the possibility of corrobo-

rating witness statements and getting legal status

though a relative’s immigration status or claim (such

as adding children to a parent’s asylum claim). And

children’s cases are put on a slower timetable for court

appearance after their release from detention, which

has the benefit of allowing them more time for the

preparation of their cases. Ensuring access to legal

assistance and representation after release to relative

sponsors is critical, but at present no comprehensive

structure for this exists. However, a new initiative

funded in  by the United Nations High Commis-

sioner for Refugees and run by the U.S. Committee

for Refugees and Immigrants in partnership with the

American Immigration Lawyers Association has estab-

lished the National Center for Refugee and Immigrant

Children. Its goal is to help arrange free legal services

for children in immigration proceedings on a nation-

wide basis.53 In addition, the Office of Refugee

Resettlement has begun funding the Vera Institute 

of Justice to coordinate a three-year “Pro Bono 

Outreach Project” helping providers of legal services 

to increase recruitment of volunteer attorneys for 

children in immigration proceedings.54

Of course, the strongest argument for release is
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office of the Department of Children and Family

Services which has a “Special Immigrant Status Unit”

to identify and process children in county foster care

who are eligible for SIJS. This would ensure the proac-

tive screening for SIJS eligibility of those undocumented

minors who are abused, abandoned or neglected,

before they are released or transferred to federal cus-

tody. A similar recommendation was made by the

head of the Special Immigrant Status Unit for DCFS

in Los Angeles.64

Foreign-born children who end up in juvenile justice

proceedings due to abuse, abandonment, neglect or

trafficking deserve legal protection and treatment

as victims rather than as criminals.
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against them but were simply waiting to have their

immigration violations dealt with by the authorities.

Though interviews by the investigations unit of ICE

(or, prior to , by INS) were meant to take place

within  hours of detention, in practice children were

held for weeks, and on some occasions months.58

Moreover, in cases where judges have already made a

decision about the child’s case (“post-disposition”

cases) there is no clear policy. Judge Michael Nash,

the Head Juvenile Judge in Los Angeles, admits that

he is unsure how a judge could intervene in such a

situation: “If I have a youngster now post-disposition

in immigration hold who is sitting in juvenile hall, I

don’t know that I could do anything with them. The

federal authority supercedes my authority.”59

The official procedure for alerting the immigra-

tion authorities to the presence of unaccompanied 

or separated children in detention is also seriously

defective. Probation Officers are meant to make the

initial inquiries into the child’s immigration status

and then arrange for the immigration authorities to

interview the child in Central Juvenile Hall (CJH).

However, a Los Angeles advocate with experience vis-

iting youths at Central Juvenile Hall informed us that

during one visit she discovered five undocumented

youths at CJH with immigration holds; no Probation

Officers had intervened on their behalf. When she

raised this with the Probation Office, she was told

that there were no undocumented minors at CJH,

despite her knowledge to the contrary.60

In one particularly egregious case, a youth from

Guatemala was picked up for shoplifting a shirt.

The child was completely alone and homeless on 

the streets of Los Angeles. He came to the attention

of an attorney with the Catholic Legal Immigration

Network, Inc. (CLINIC) after he was ordered “Home

on Probation” and continued to be held at a juvenile

detention facility for weeks. The boy reported that a

government official came to talk with him and told

him to sign a piece of paper so that he could be

deported. When he asked for an attorney, he was told

he would have to wait six more weeks in juvenile

detention before he could speak to one; when he

asked to speak with a judge, he was told he would

have to wait six additional weeks to go to court. He

was also told that, if deported, he would need his own

money to get from Guatemala City to his hometown,

which was remote and difficult to access by public

transportation. While most youths in his situation

might give up, this child had fled gang recruitment

and was fearful of returning to Guatemala. Fortu-

nately, CLINIC was able to secure an attorney from 

a large law firm to take on the case pro bono. At the

time of this writing his case was still in litigation.61

Unaccompanied and separated children who

find themselves within the juvenile justice system

risk bypassing protective asylum procedures, and

those who manage to find out about them are likely

to abandon valid asylum or SIJS claims due to the

hardships of prolonged detention. The great tragedy

here is that, as in other aspects of juvenile justice, the

symptoms are often treated as the cause. Authorities

may assume that a troubled child is a “throwaway”

kid 62 or a “bad seed,” rather than a desperate 

survivor—shoplifting food or clothes, engaging in

prostitution or joining a gang when there is no adult

to provide. Since victims of child trafficking also

often come to the attention of authorities in delin-

quency proceedings for charges such as prostitution,

drug selling or trafficking, or theft, their cases, too,

are routinely overlooked for the same reasons. As the

tiny figures for successful grants of T-Visas to children

(compared to the huge overall numbers of child traf-

ficking victims) indicate, a remarkable lack of official

diligence is contributing to the continued forced

exploitation of many children. Head Juvenile Judge

Nash agrees that “there are youngsters slipping

through the cracks who are in need of protection.”63

He suggests that juvenile delinquency proceedings

should follow the model used by the Los Angeles
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Resettlement,  October .
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best interests of the child” [emphasis added]. The
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In an examination of legal service lists distributed by

three Border Patrol sectors, a DHS Office of Inspector

General (OIG) report noted that these lists were not

“consistently accurate,” with more than % of the

attorneys listed ultimately unavailable (of  offices

contacted, eight did not represent children, three phone

numbers were not in service and four offices were

unable to be contacted despite multiple attempts.)1

The inaccuracies of these lists are troubling, but

this examination misses a more critical question: how

can we think it reasonable, or even responsible, to give

children a list of phone numbers and leave it to them to

find their own attorney? It is difficult to imagine 

that our society would find this an acceptable means of

providing legal counsel for children in domestic court

proceedings, so we must wonder why it has been

allowed to persist in Immigration Court proceedings.

Typically in domestic juvenile justice proceedings,

children are assigned at least an attorney and often a

guardian ad litem as well, to ensure that children in

court have an adult advisor looking out for their best

interests. Children in U.S. immigration proceedings, by

contrast, must look out for themselves.

Although children in Immigration Court are not
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While legal representation is considered a right in domestic juvenile delin-

quency court proceedings, the same is not true in immigration proceedings.

The extent of the required access to legal counsel consists of giving children a

list of free legal service providers at the time of apprehension and expecting

children to find their own attorneys.



lawyer asking me the questions in the court room

that made it possible for me to tell the story. He

already knew what happened to me because I told

him everything and so he would just ask me ques-

tions and I would answer them.” 4

Another child echoed this sentiment:

“When I first met [my lawyer], she understood [my

story] right away and so I had confidence. [...] The

last time I was in court, it wasn’t pretty. They were

questioning me aggressively. The [government] attorney

expected me to say more than I could. The judge was

very serious, a heavy tone. [...] I am not sure about 

the outcome of the case. I was very nervous because of

the trial attorney, when I answered they would ask

another question, as if I was lying. I was treated like a

criminal. Through [my lawyer], I was able to get across

the most important parts of my story. If she wasn’t

here, I believe I would have been deported. They don’t

care about what happens to you if you have to go back

because they don’t have to see you and that is why

there are so many deportations.”5

The fact that legal representation provides children

with a sense of safety is also reflected in the following

comment made by a young asylum seeker, who was

 at the time of entry into the U.S.:

“CJ was my lawyer right away. She was already 

visiting me when I was [detained] at the hotel. 

I didn’t see her that much when I was at the hotel.

There isn’t a week that goes by that I don’t see

her. She loves me a lot and I love her a lot. She

calls two times a day and sees me each week.” 6

Legal representation for children also assists immigra-

tion judges in deciding the case. As one immigration

judge who presides over children’s cases on a regular

basis put it:

“Quite frankly, I don’t see how I could operate 

the juvenile docket without counsel. Otherwise, 

I would walk into a court room with X number 

of unrepresented children, who know nothing,

scared to death, with nobody there to represent

them or help them. What would I do? Just call

each one and question them, just sort of probe

around in the dark. It would be a nightmare. So

I’m very grateful to the bar association initially 

for filling that void, and to the [NGOs involved] ....

Otherwise, I don’t know, the whole thing would

collapse.” 7

So far, however, direct federal government support

for individual representation of unaccompanied and

separated children is not available.

7.1 Funding for Representation

Under the INA, persons in proceedings before

an immigration judge are allowed to have

legal representation, as long as it is at no

expense to the Government. No exceptions to this

law are made for children,8 though, as we discussed

earlier, the “Guidelines for Immigration Court Cases

Involving Unaccompanied Alien Children” exhorts

judges to “encourage the use of appropriate pro bono

resources whenever a child respondent needs a legal

representative.”9
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guaranteed legal counsel, the need for such help is

widely accepted. One reporter captured the dangers

of having unrepresented children in court hearings:

With no attorney, one Guatemalan boy landed in 

trouble during an October court hearing. The slight,

shy, 16-year-old boy was supposed to ask the judge for

a continuance so his uncle in Alabama, a U.S. citizen,

could arrange for his transfer. Instead, rattled at being

in a courtroom, he agreed to be deported—even though

he was eligible for voluntary departure. “The judge

didn’t give me time,” the boy said through an inter-

preter during an interview.2

A child from El Salvador had a similar courtroom

experience:

At his second court hearing, Tayo, who speaks

only Spanish, got confused. He didn’t understand

what the judge was saying through his translator.

He had no attorney. “I got my foot stuck in my

mouth,” Tayo said through an interpreter. “I asked

for voluntary departure by mistake.” 3

For children, navigating any legal system—let alone

one where they do not speak the language—can be 

a disorienting and intimidating process. Legal repre-

sentation is therefore critical, even more crucial than

for adults, because it provides not only advice and

professional expertise but a sense of confidence about

the workings of the system. One youth interviewed

for this report told us:

“It was so hard for me to tell my story in the 

Immigration Court . At first every time I would tell 

it, I would remember new things and I would cry,

sometimes I would have to leave the room. I have

told it 100 times now, so it’s easier, but it was my
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The Chief Immigration Judge, Michael Creppy, 

recognizes that, “In a perfect world, not one [child’s]

case should go forward without representation.”10

This sentiment is also expressed in the USDOJ/Office

of the Inspector General report on Unaccompanied

Juveniles in INS Custody, which notes: “Immigration

judges we spoke to said they were reluctant to decide

juvenile cases without an attorney in the courtroom

to represent the juvenile.”11 However, despite this

recognition, federal assistance for representation is

still not forthcoming, probably because government

assistance for children’s representation is seen as

opening the door to government funding for adults.

It appears that children’s needs are being held hostage

to adult concerns.

One small glimmer of hope recently appeared 

in the section of the Homeland Security Act of 

which transferred responsibility for children’s affairs

from INS to ORR. The law designated ORR as respon-

sible for developing a plan to ensure that:

... qualified and independent legal counsel is timely

appointed to represent the interests of each such child

... [and]compiling, updating, and publishing at least

annually a state-by-state list of professionals or other

entities qualified to provide guardian and attorney repre-

sentation services for unaccompanied alien children.12

This clause does give ORR some authority to pursue

legal representation of children, though it is a weak

and inadequate mandate at best. The utter inade-

quacy of the current legal network for representing

children in immigration proceedings was stressed by

one of our respondents, a legal adviser:

“There is an assumption that there will be people

around to represent kids and protect their interests.

People don’t realize how tenuous that is, particularly

the funding. Everyone doing this is on two-year 

fellowships. There needs to be a stronger infrastructure

to keep people around.”13

The UNHCR privately-funded effort mentioned previ-

ously is a welcome contribution, though its existence

recognizes the breach in funding for children’s legal

representation.14 Currently, seven Legal Orientation

Programs for adults in immigration detention oper-

ate around the country, funded minimally by EOIR.

They explain Immigration Court procedures, and

they include an interactive group presentation, indi-

vidual orientations, and a referral or self-help element

to assist those seeking legal relief or voluntary depar-

ture or those who wish to represent themselves in

court. Among the adult detainee population, these

programs have helped individuals reduce their total

length of time in federal custody.15 A similar legal

orientation program, tailored for children, should be

implemented to assist especially the children them-

selves, but also the under-funded non-profit legal

entities currently serving children in federal custody.

7.2 Special Considerations 
in Representing Children

Merely ensuring that an attorney is avail-

able to take a child’s case is not sufficient.

Given its particularities, child representa-

tion requires specialist training. One attorney

described some of the differences, and the difficulties,

in representing children: “You talk with a kid once

and they open the door an inch,”16 compared with

adults who are more savvy about the attorney’s role

and the type of information that will help the attor-

ney prepare the case. “The very things you want a
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Right: “Danny,” a Chinese asylum seeker, arrived in the U.S. 
as a stowaway at age fifteen. The INS claimed he was an
adult and kept him detained at adult facilities for more than
three years. 
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kid to discuss with you are the very things they

don’t want to disclose.”17 In several of our inter-

views with detained minors, children admitted to

withholding particularly traumatic parts of their

stories from their lawyers even though they felt

“safe” and comfortable with them.18 In many 

cases, extended contact is necessary to establish 

trust between an unaccompanied and separated

child and his or her attorney (especially one who

has been abandoned or abused, or who is used to

relying only on him- or herself).

The American Bar Association (ABA) recently

published Standards for the Custody, Placement and

Care; Legal Representation; and Adjudication of

Unaccompanied Alien Children in the United States.19

This invaluable document compiles best practice

standards in the care and representation of unac-

companied and separated children. The section 

on “Training for Attorneys and Others” includes 

a helpful summary of special issues that can arise

when working with children:

Interviewers [including attorneys, judges, government

attorneys, and child protection advocates] should be

trained to take a friendly, relaxed approach when

interviewing children, use developmentally appropriate

language, avoid legal terms and abstract concepts, to

the extent possible, and favor open-ended questions

over leading ones; be mindful that children who have

had distressing experiences may find it very difficult to

trust unfamiliar adults and be prepared to be patient

to tolerate expressions of distress or aggression from

them; interpret children’s answers in light of their age

and stage of development; be patient if children are ini-

tially reluctant to talk and avoid pressuring children to

talk before they are ready; and be attentive to children’s

potentially limited attention spans and need for snack

or bathroom breaks.... The child may be afraid of being 

overwhelmed by emotions if he expresses them to some-

one else. He may also use particular behaviors to test

whether the interviewer will react critically or sympa-

thetically.... To put the child at ease, the interviewer

should be trained to consider, where possible, a variety

of approaches: sitting on the ground, engaging in play

while talking, wearing casual clothes, or allowing the

child to hold a familiar toy.20

This new ABA document is a useful training manual

for advocates, judges and trial attorneys. It could

help reduce the serious delays within the system that

contribute to the psychological pressure on children

to abandon their cases.

An attorney described to us the case of one of

her child clients, a youth in Los Angeles who was

held in a juvenile detention facility. “He was granted

asylum by the immigration judge, but the trial 

attorney would not waive appeal, resulting in an

additional -day period before the asylum grant

could be finalized.” The youth despaired at continued

detention and uncertainty and told his attorney:

“Just send me back if they’re not going to release

me.” His prolonged detention in a secure facility,

combined with unstable mental health, made him

suicidal and ready to give up. In the words of his

attorney, “The hardest thing is making sure they

won’t give up in the middle of it.”21

This dilemma was confirmed by another attorney

working with children in federal custody. She described

a shy, timid boy with a strong asylum claim who got

impatient waiting for his asylum hearing and wanted

to take voluntary departure out of a sense of hope-

lessness. Eventually his attorneys were able to convince

him to wait out the process, and he was ultimately

granted asylum after ten months in custody.22

Endnotes 

 Department of Homeland Security, Office of Inspec-

tor General, A Review of DHS’ Responsibilities for
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Children are thus grouped with individuals who are

mentally impaired or otherwise incompetent, clear

proof that, at least in some areas of immigration law,

their need for adult assistance is taken for granted.2

It is remarkable that reference to the special needs

of children in immigration proceedings is so limited.

Imagine if the juvenile justice laws of the U.S. merely

referred to juveniles as having a legal disability, or that

those under age  should be treated like incompetents

in the service of a warrant3 and did not specify any

other programmatic obligations. In fact, the topic of

juvenile justice warrants its own chapter within the

U.S. Code, and includes such topics as runaways and

homeless children, missing children, and delinquency

prevention programs.4

Each State, in turn, establishes its own juvenile 

justice laws and regulations. Immigration law, by 

contrast, hardly considers children different from

adults at all. 

Two efforts to amend this serious oversight are the

promulgation of the  INS “Guidelines for Children’s

Asylum Claims” and the  EOIR (still interim)
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There are no age limits on the ability to apply for asylum in the U.S. However,

U.S. laws and regulations governing asylum make no special mention of children

applicants, except in the context of the one-year filing deadline for asylum

applications, which unaccompanied and separated children are exempted from

because of their “legal disability.”1
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As this UNHCR document suggests, additional exter-

nal or objective evidence should be considered in

conjunction with a child’s own words, and a greater

benefit of the doubt should be given to the child in

matters which might cast doubt upon the child’s

credibility. The EOIR guidelines incorporate these

suggestions by devoting one brief paragraph to the

topic “Make proper credibility assessments”:

Judges should recognize that children, especially young

children, usually will not be able to present testimony

with the same degree of precision as adults. Do not

assume that inconsistencies are proof of dishonesty,

and recognize that a child’s testimony may be limited

not only by his or her ability to understand what 

happened, but also by his or her skill in describing the

event in a way that is intelligible to adults.11

This paragraph builds upon the discussion of

“Credibility Issues” found in the INS guidelines,

which covers a child’s demeanor, the impact of

trauma, the role of age and development, ways of

assessing gaps and inconsistencies, and ways of

dealing with coaching or fabrications encouraged 

by adults. These issues are also dealt with in the

Immigration Officer Academy “Lesson Plan.”

One asylum officer noted that being a parent can

be helpful in determining a child’s credibility, even

though the credibility standard itself is the same as with

an adult, and that one must look for inconsistencies

within the testimony as well as for inconsistencies

between the testimony and the written application.12

The INS Guidelines remind officers that:

When evaluating a child’s testimony, the Asylum 

Officer may encounter gaps or inconsistencies ....

Because vagueness and inconsistencies are likely to

occur during the interview of a child, asylum officers

must remember the possible developmental or cultural

reasons for a child’s vagueness or inconsistency, and 

not assume that it is an indicator of unreliability.13

This difficult balance between taking consistency

into account without giving it too much weight was

noted by the Arizona immigration judge who has

developed the children’s docket:

“I look at the internal consistency, at their

demeanor. It is difficult to concoct a major lie 

and be consistent even in the courtroom.... I don’t

necessarily fault a child if they are inconsistent,

but sometimes they will block things out as a 

coping mechanism. So it’s difficult.” 14

This judge, renowned for being sensitive and accom-

modating to children in his courtroom, noted the

need to be mindful of culture, customs, a child’s life

experience, and any past experience of trauma, abuse

or torture. “Was it so awful [that] they’re blotting it

out?” Misunderstandings based on differing cultural

norms are captured well by the experience of one

Ugandan youth interviewed for this report:

“I was denied asylum because the immigration

judge did not believe my story because I didn’t look
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“Guidelines for Immigration Court Cases Involving

Unaccompanied Alien Children.” While these devel-

opments represent progress, they do not carry the

force of law. Nonetheless, the INS Guidelines require

that each Asylum Office “initiate a minimum of four

hours of in-service training designed to help officers

to use this guidance, and reinforce their awareness 

of and sensitivity to children’s and cross-cultural

issues.”5 There is also a recommendation that:

Asylum officer interviewing and decision making

should be monitored systematically by Asylum Office

directors and supervisory asylum officers. The latter

will be held accountable for ensuring that asylum 

officers fully implement this guidance.6

It is not clear to what extent this monitoring has

occurred in fact. The training arm of the Asylum

Office has however developed an entire “Lesson

Plan” focused on the Guidelines for Children’s 

Asylum Claims, covering topics such as interna-

tional guidance, child development, procedural

considerations, interview considerations, and the

legal analysis of claims.7 An asylum officer who

came through the training program described the

preparation as including two lessons, a documen-

tary film related to refugee children, role-play,

and instruction by officers who had conducted

interviews with children themselves.8 This repre-

sents an important start and corrective to previous

inattention; in the absence of government funded

comprehensive legal representation, the education

and training of those charged with processing chil-

dren’s asylum applications is of critical importance.

By contrast with the impact of the INS children’s

guidelines, the EOIR guidelines are weak. They focus

more on procedure than the substance of adjudicating

a child’s claim and are simply described as “suggestions

that should be applied as circumstances warrant,”9

a vague and discretionary endorsement.

8.1 Credibility Issues

O ne area where children’s cases differ dra-

matically from adults is in the difficulty

of assessing credibility. Asylum officers

and judges often find it necessary to give special con-

sideration to a child’s emotional and developmental

capabilities when assessing the authenticity of the

child’s testimony. The United Nations High Com-

missioner for Refugees (UNHCR) manual “Policies

and Procedures in Dealing with Unaccompanied

Children Seeking Asylum” provides clear advice on

this, as it recognizes the significance of a child’s

demeanor and that a child may behave differently

than an adult. UNHCR advises that when considering

a child’s case it may be necessary to give greater

weight to objective evidence than to the child’s 

own subjective testimony.

Although the same definition of a refugee applies 

to all individuals regardless of their age, in the 

examination of the factual elements of the claim

of an unaccompanied child, particular regard should

be given to circumstances such as:

■ the child’s stage of development,

■ his or her possibly limited knowledge of

conditions in the country of origin, and their 

significance to the legal concept of refugee status,

■ as well as his or her special vulnerability.

Children may manifest their fears in ways different

from adults. Therefore, in the examination of

their claims, it may be necessary to have greater

regard to certain objective factors, and to determine,

based upon these factors, whether a child may be pre-

sumed to have a well-founded fear of persecution.10
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“The immigration judge did not try to make me feel

comfortable. I had never been in the courtroom before.

I was very nervous. It was my first time in front of the

judge, I felt amazed and nervous.” 24

The content of the questions is critical, too. The 

U.S. asylum system places tremendous emphasis on

the ability to remember dates, yet, as one service

provider told us: “Drawing all credibility from an

ability to remember dates is challenging for kids.”25 A

psychologist who works with child torture survivors

confirmed the difficulty of relying on dates to deter-

mine credibility. For children whose societies are

dissolving into conflict and whose families are tak-

ing flight and perhaps splitting apart, the usual

societal markers of time have broken down. Adults

generally have a context prior to a conflict which

they can recall afterwards, as well as the developmen-

tal and cognitive ability to construct a narrative of

their lives that incorporates and attempts to make

sense of that conflict. Children have a much harder

time with this skill and might remember one aspect

of an event—such as a dead cat—without being able

to situate that discrete memory within the larger

meaning of a conflict.26

It is not only asylum officers and immigration

judges who must wrestle with determining credibil-

ity; attorneys and advocates working on behalf of the

children also face these issues, wanting to make sure

they are representing the most deserving clients with

their meager resources. There is no simple solution

to determining credibility with a child client, but the

psychologist mentioned above pointed to a potential

asset which is often in short supply: a relationship

over time. She noted that determining credibility can

be difficult, even as a psychologist, but that the

assessment of credibility is aided by prolonged and

continuous contact. “There needs to be a context

over time, in order to interpret the child’s behavior

over time.”27

The continuing brain development of children 

has some serious implications for assessments 

of their credibility. 

A fact sheet on “Adolescence, Brain Development

and Legal Culpability” put out by the ABA’s Juvenile

Justice Center notes some of the particularities of

the adolescent brain:

Dr. Elizabeth Sowell, a member of the UCLA brain

research team, ... and her colleagues found that the

frontal lobe undergoes far more change during ado-

lescence than at any other stage of life. It is also the

last part of the brain to develop, which means that

even as they become fully capable in other areas,

adolescents cannot reason as well as adults: matura-

tion, particularly in the frontal lobes, has been shown

to correlate with measures of cognitive functioning.

Jay Giedd, a researcher at the National Institute of

Mental Health, explains that during adolescence the

‘part of the brain that is helping organization, plan-

ning and strategizing is not done being built yet....

It’s sort of unfair to expect [adolescents] to have

adult levels of organizational skills or decision 

making before their brain is finished being built....’

Dr. Deborah Yurgelun-Todd of Harvard Medical

School states... : ‘Just because they’re physically
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him in the eye when I was testifying. It is not in 

my culture to look older people in the eyes. The

immigration judge was very strict. He should have

understood that I’m from a different culture and 

I was raised that way.” 15

Similarly, children may appear evasive or “suspi-

ciously” reticent when relating past traumatic events

because of the emotional pain this causes them. The

same youth quoted above remembers:

“My hearing in Immigration Court was the first time 

I had ever talked in public about my experience in

Uganda. It felt like I was reliving it.” 16

Sensitivity to and awareness of cultural and personal

particularities can thus be extremely important in

determining a child’s credibility. But often these

determinations rely just as much on instinct. An 

Asylum Office director in California commented:

“It’s a gut feeling based on the whole story. You get a 

feel for it over time. It’s quite difficult to determine

credibility with children. It can be dicey. You have 

to have patience and not determine it based on

chronology or too many specifics because kids can’t 

give you that.” 17

In contrast, another asylum officer noted that in

some ways children’s credibility can be easier to

determine because children, particularly young chil-

dren, are not as adept at fabricating a story as adults

can be. “When they get nervous, they tell what really

happened, that’s what will be consistent in their

minds. They’re not as good at lying.”18

Some officers noted the need to be proactive

and not to rely on testimony alone to determine a

child’s credibility. A Miami officer spoke of needing

to probe more in a child’s interview, since a child

may not focus on what the asylum officer wants to

know, and that the responsibility is the officer’s to do

more of his or her own research on topics such as

country conditions.19 An Anaheim officer also cited

the need to ask children questions that they will

answer and understand, focusing on events and the

feelings they generated, but in addition to also pull in

other sources, such as the testimony of other family

members who might have been present. The presen-

tation of more simplistic and less detailed testimony

was noted as a significant difference between the 

testimony of children and that of adults.20

Throughout the interview or court hearing, the

asylum officer’s or judge’s demeanor is extremely

important. A legal service provider in Chicago has

observed a judge accuse a child client of lying, and

says the impact on the child was devastating. “The

child shuts down, stops giving information.”21 One 

boy interviewed for this report recalled his judge’s

unsympathetic manner during his hearing. He could

only conclude: “Judge X hates me.”22 It is little 

wonder, then, that the child was unable to express

himself with confidence.

Two -year-old twin detainees recalled their

immigration hearing similarly, describing what they

understood to be an unfriendly or even hostile 

environment:

Sibling 1: “The IJ was sitting up high. Never takes 

pen out of mouth when he talks. I don’t think he

likes me much.”

Sibling 2: “It would be better if the judge was less

formal and came here. It feels like I did something

wrong when I am in court. The Judge chats with

other people in the courtroom, but not us. It would

help if the immigration judge talked to us before-

hand to explain things.” 23

One other youth detainee, who was  at the time of

entry into the U.S., agreed:
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multidisciplinary approach to legal representation

provide good examples of how to address the impact

of trauma on a child’s credibility. The Midwest

Immigrant and Human Rights Center (MIHRC) in

Chicago involves therapists and psychologists 

from a program for victims of trauma and torture.

These clinicians meet with every asylum-seeking

child to assess the level of trauma experienced 

and any potential impact on the child’s ability to

communicate his or her history. Written assess-

ments by the clinicians are submitted as part of 

the asylum application.36

Similarly, the Florence Immigrant and Refugee

Rights Project (FIRRP) in Arizona partners with 

Doctors of the World to conduct psychological or

psychiatric evaluations of child asylum-seekers and

to testify in court regarding the assessments. An

attorney from FIRRP, who represented about two

child asylum seekers per month, confirmed that the

volunteers from Doctors of the World “always get

parts of the child’s story that I wasn’t able to obtain.”

She described their evaluations and testimony:

“Their mental health evaluation is absolutely critical. It

provides the judge with a framework to evaluate the

claim, and to interpret the child’s demeanor.”37

This attorney noted that, as a side benefit, these eval-

uations aid caseworkers in making appropriate foster

care placements and follow up services for children

after they are granted asylum.38

A final difficulty regarding child credibility

assessments relates to questions of time. On the one

hand, decisions involving children should proceed

“promptly” and “as expeditiously as possible” in the

interests of establishing the child in a permanent 

situation as quickly as possible. On the other hand,

developing a rapport over time can be a necessary

element in drawing out a child’s true and complete

history. These principles of acceleration and deceler-

ation can at times conflict. There is no simple

resolution to this dilemma, other than to suggest 

that establishment of quality care arrangements be

prompt, while legal case decisions proceed with 

efficient thoroughness in the time appropriate to the

particular child’s needs and abilities to communicate.

8.2 Age Determinations

D etermining who is, and who is not, a

minor, is a complex issue. Since many

undocumented immigrants lack formal

identification papers when they are identified by

DHS, it can be difficult to determine their age. This

dilemma is complicated by the frequent production

of fraudulent but plausible documents. The official

assumption is generally that adults will understate

their age due to the perceived benefits of being a

minor. A Border Patrol officer told us that he has

only seen age misrepresentation in this direction

from smugglers who believe they will get a lesser

penalty as a minor than as an adult.39 However,

there are also situations where minors give inflated

ages either because they think this will enable them

to work, or in order to match the age on fraudulent

identity documents.40

Since the transfer of responsibilities to ORR, age

determinations for those in adult detention facilities

who claim to be minors have remained with ICE.

So far, ORR maintains that those not yet determined

to be minors are not their responsibility; it has there-

fore played a small role in the process. This is an

unsatisfactory “Catch ”—rather like a psychiatrist

only agreeing to treat someone already certified as

mentally ill. In the words of one ORR official, “When

kids are detained as adults, ORR has no role or juris-

diction.”41 The experience of one boy detainee

interviewed for this report serves as a telling illustra-
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mature, they may not appreciate the consequences 

of their actions or weigh information the same way

as adults do. So we may be mistaken if we think that

[although] somebody looks physically mature, their

brain may in fact not be mature.’28

The assumption that apparent physical maturity

always accompanies cognitive maturity is common,

but problematic. A former immigration judge

acknowledged that a person’s apparent age assessed

visually does affect a judge’s evaluation of that 

individual.29 For adolescents, this can lead to the

damaging assumption of an unrealistically high

level of understanding and maturity. Thus, despite

appearances, an adolescent may fail to grasp the

seriousness of the court proceedings, or may lack

the cognitive ability to convey the reasons behind

the event that caused his or her flight, or the intent

behind the persecution he or she has fled.

One attorney specifically commented on the 

difficulties faced by older boys. “Judges are very

hard on teenage boys .... They think 17-year-olds

are like adults, but really they are children and

don’t fully understand the consequences of their

actions.” 30

This perceived bias was confirmed by another attorney:

“If it’s a -year-old male, they’re out of luck.”31 The

recent U.S. Supreme Court’s finding that it is uncon-

stitutional to execute convicted criminals for crimes

committed as juveniles is relevant to Immigration

Court practice. Just as the Court relied on neurobio-

logical evidence submitted by the American Medical

Association about immature brain functioning in

– year olds, so immigration adjudicators should

take this evidence into account in their decision mak-

ing.32 While boys who are nearing  may appear like

adults, and may in certain circumstances be tried as

adults, this decision recognizes that they are still dis-

tinguished from adults in their developing maturity

and sense of responsibility and their susceptibility to

outside pressure.33 So -year-old child asylum appli-

cants should not be assumed to act like and think like

adults seeking asylum.

Experiences of trauma can impact a child’s cred-

ibility by compromising his or her ability to present

the reasons for fear and flight. Those who are exposed

to traumatic experiences may develop post-traumatic

stress disorder (PTSD), a disorder that has primarily

been studied in adults: “the least characterized popu-

lations are very young children and children with

multiple or chronic traumatic events.”34 Children

with PTSD may exhibit a variety of problems such as

impulsivity, distractibility and attention problems

(due to hyper-vigilance), emotional numbing, social

avoidance, dissociation, sleep problems, aggressive

play (often re-enacting a traumatic event), school

failure, and regressed or delayed development.35

A child with these behavioral problems would be

unlikely to be a credible respondent in an asylum

hearing. Ironically, the very characteristics which can

make a child seem unreliable can at the same time be

evidence of the validity of their claim: symptoms of

PTSD could confirm the occurrence of past traumatic

events justifying the child’s claim of persecution.

Two legal service agencies that have adopted a

114



concept is being ignored in the current INS approach to

“age testing”: chronologic age, dental age and skeletal

(bone) age are not necessarily the same in a given indi-

vidual. In fact, deviation among these three “ages” is

common and well appreciated in pediatric medical and

dental practice. Discrepancies among these ages can

amount to as much as five years.” 45 [emphasis added]

Alternative models for age identification exist and

offer a more holistic approach. In the U.K. for exam-

ple, single “scientific” procedures such as wrist and

dental X-rays have been completely discarded in

favor of detailed individual assessments. According

to the Royal College of Pediatricians and Child

Health (U.K.):46

A age determination is extremely difficult to do with

certainty, and no single approach to this can be relied

on. Moreover, for young people aged –, it is even

less possible to be certain about age.... Age determina-

tion is an inexact science and the margin of error can

sometimes be as much as five years either side ...

estimates of a child’s physical age from his or her 

dental development are [only] accurate to within plus

or minus two years for % of the population. 47

ORR itself, in determining the ages of refugee children

who might be eligible for its specialized refugee foster

care programs, established a system of reviewing the

“preponderance of the evidence,” rather than relying

solely on forensic evidence.48 Such evidence typically

involves whatever documentary evidence is in exis-

tence (such as birth certificates, school documentation

or refugee registration documents), statements by

casework and/or educational staff familiar with the

young person, and a statement or any forensic evi-

dence provided by the youth’s doctor.49

Perhaps the most applicable model is that used

in adjudicating Special Immigrant Juvenile Status.

The SIJS section under the Code of Federal Regula-

tions includes a description of the evidence that 

may be used to establish age when applying for SIJS.

Interestingly, forensic evidence of age is neither

required nor mentioned.

(d) Initial documents which must be submitted in 

support of the petition.

() Documentary evidence of the alien’s age, in the

form of a birth certificate, passport, official foreign

identity document issued by a foreign government,

such as a Cartilla or a Cedula, or other document

which in the discretion of the director establishes the

beneficiary’s age.50

An equally important aspect of age determination 

is the cultural variation in observing, and even the

method of counting, birthdays. One judge noted that

some children from remote areas of Central America

“have no concept of birthday,” adding yet another

layer of complexity to the determination of age.51

The preponderance of applicants with a January st

birthday is familiar to professionals working with

refugees; it is usually an indication that the date was

assigned to fill the knowledge gap.

Despite the difficulties of age determination, it is

a critical task. Erroneously classifying a minor as an

adult has very serious consequences. It can negatively

affect detention conditions, physical and mental health,

access to available and appropriate legal counsel, access

to age-specific forms of protection like SIJS, and the

possibility of being reunited with family. But beyond

all of these issues, a dispute over a youth’s age can

also affect the assessment of the child’s credibility by

judges and trial attorneys, creating an assumption

that if the child is lying about age, he or she is likely

lying about other things as well. One former immi-

gration judge noted that judges typically accept the

results of the age determination exams over a child’s

own testimony.52 Another former immigration judge

concurred that an age dispute could affect the trial
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tion of the procedural confusion that has set in 

since the transfer of responsibilities:

I lost my birth certificate in Puerto Rico when it fell in

the water... I was at Boystown for one month when 

they brought me to the dentist .... They did not do

wrist x-rays, just a dental exam. They said that I was

 years old. I tell people I am , but they don’t listen.

When I was first picked up, Krome took all of the

papers. They told me they lost them. Boystown never

looked at the papers. Krome told me that they took all

the money and papers. Boystown didn’t keep any

papers.... After the dental exam, Boystown said that

they believed me, but said “you don’t have your birth

certificate, so you have to go to Krome and then maybe

you can come back.” I went from the doctor to Boys-

town just long enough to pack my clothes and things

and then I was handcuffed and put in the van alone

and driven to Krome. I’m lost, a child, I was . People

lied to me. I was in Georgia, Immigration Officer

would come from Atlanta. They should know if I am

. It doesn’t make sense. [...] I told the judge that I

was , the IJ looked at the file and said “you are ,”

but he said to the INS lawyer, “do you believe he’s ?”

The INS lawyer says “but the medicals say he’s .” 42

ICE/DHS, like its predecessor INS, has relied mostly

on dental and bone X-rays, and to a more limited

extent wrist bone X-rays. In one well-publicized case,

Kenier Tima, a -year-old youth from Haiti, reached

the U.S. by boat in February . DHS took dental

X-rays and insisted that Kenier was an adult, at

which point he was placed in a New Orleans adult

prison for nine months. Despite the youth’s protests

and submission of an original birth certificate, DHS

remained steadfast in its determination that Kenier

was an adult and lying about his age. After ten

months his case reached federal court, where the

same doctor who had initially determined that he

was an adult testified that there could be a margin 

of error of . years older or younger than  years.

Furthermore, the doctor testified that the subjects

used in developing these standards were white males

from Ohio and that forensic dental examinations are

not intended to determine chronological age. The

trial also revealed that a DHS detention and removal

director found the youth’s Haitian birth certificate to

be genuine, establishing that the youth had in fact

turned  while held in an adult prison. Kenier was

ultimately transferred to a shelter for minors.43

The report From Persecution to Prison: The

Health Consequences of Detention for Asylum Seekers,

devotes a chapter to the issue of age determinations,

concluding that “medical experts have routinely 

discredited the accuracy of dental and bone X-ray

exams to determine age.”44 Public comment by one

prominent doctor to an INS-proposed rule echoes

this concern:

“I am submitting this comment because I am

extremely troubled by the inaccuracy of the current

INS practice of using bone age and dental age 

standards to judge chronologic age among undocu-

mented immigrants and asylum seekers. [...]This

practice imparts an unwarranted scientific legitimacy

to what I understand to be a social-political-legal 

problem. I appreciate the desire to give some objectivity

to the resolution of certain age claims in the absence of

thorough documentation. However, a fundamental
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dignity as they evolve and are brought to interna-

tional attention. Despite this open-endedness, certain

principles are clearly established. A threat to life or

freedom, arising out of a failure of state protection

and based on civil or political discrimination, always

constitutes persecution. So an unprotected child

whose flight is motivated by a threat to his or her life

arising from the fact of being an indigenous person,

or a member of a vulnerable minority group, falls

within the definition. Similarly, other serious but not

life threatening violations of human rights for the

same reasons—such as torture—would qualify.

A child fleeing torture—specifically targeted at

street children or at children of dissidents—would

thus also be covered. It does not matter whether 

the state is directly responsible for instigating the

torture (an act of commission) or whether the state 

is indirectly responsible for knowingly failing to

prevent the torture (an act of omission). But the

protection to be afforded asylum seekers is still

broader, and tracks developments in human rights

law more generally. The Basic Law Manual, which

governs U.S. asylum procedure, explicitly recognizes

this importance of international standards, in framing

decision making in this area. The manual’s instruction

to asylum officers states: “One must determine whether

the conduct alleged to be persecution violates a basic

human right, protected under international law.”58

The expansive and inclusive conception implicit in

this approach is important, since human rights viola-

tions that affect asylum seekers may well fall outside

the range of domestic experience and be unfamiliar

to U.S. fact finders and decision makers.

Moreover, it is not just spectacular individual

acts that constitute persecution. Lesser measures that

would not suffice individually can nevertheless cumu-

latively constitute persecution, where they operate

incrementally and in aggregate. This principle is well

established in both international and domestic law.

So, whereas one act of beating a street child for

sleeping in a public place may not constitute 

persecution, a pattern of such conduct over time

certainly could. Indeed discriminatory acts which

are not even particularly serious, taken singly 

can, where they constitute a persistent and incre-

mental pattern, rise to the level of persecution.

Taunting, baiting and excluding “second children”

from government services, in an area where 

a governmental “one-child” birth policy is strictly

enforced, exemplifies how this principle might

impinge on a child asylum seeker in practice.

Finally, although lawful punishment cannot generally

constitute persecution—as the UNHCR handbook

puts it “a refugee is a victim...of injustice, not a 

fugitive from justice”59—the distinction between

punishment and persecution can be complicated.

Thus, excessive punishment (e.g. the death penalty

for a small drug possession charge) or discriminatory
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attorney’s understanding of a child’s credibility.53

However, according to another judge: “It’s not my call;

basically. I don’t try to resolve those conflicts.”54

One is forced to wonder, however, whose call it

should be, if not the judge’s, to establish such a key

element of evidence in the case. Both ORR and immi-

gration judges seem to have abdicated responsibility

in determining age, leaving the sole responsibility

with ICE, an enforcement agency which has relied

primarily on the use of controversial dental and

bone exams to determine age. UNHCR offers helpful

guidelines on age determination, recommending that

age assessments take into account both physical and

psychological maturity, that scientific exams allow

for a margin of error and respect human dignity, and

that children be given the benefit of the doubt when

there is uncertainty.55 These principles should be

incorporated into the age determination process.

The accurate assessment of age ought to be

viewed as a child welfare issue, rather than an

enforcement issue, and should rely, as other 

jurisdictions have done, on holistic rather than

discredited scientific techniques. 

8.3 Persecution

A
ny grant of asylum hinges on the notion

of persecution—either the experience of

it in the past or the fear of it in the future.

Yet there is no uniform definition of persecution in

U.S. law or regulations. In an attempt to fill this gap,

the INS issued a “Notice of Proposed Rule Making”

in ,56 which included a proposed definition 

of persecution. However, this proposed rule has not

yet been finalized. In the absence of any formal

guidance, case-law is the primary authority in deter-

mining what constitutes persecution.

This poses both a problem and an opportunity

when it comes to children: a problem in that there is

very little case-law involving children’s cases so there

is very little precedent for establishing what constitutes

persecution to a child; and an opportunity in that

any future effort to clarify the notion of persecution

in law may be tailored to incorporate considerations

of persecution from a child’s perspective.

8.3.1  The “Well-Founded Fear of 
Persecution” from a Child’s Perspective
To qualify for asylum, a child, like any other applicant,

must demonstrate a “well-founded fear of persecu-

tion.” This phrase is drawn from the  United

Nations Convention on the Status of Refugees, the

international law instrument that establishes the

legal parameters within which asylum applications

must be judged in any given domestic context.

Within U.S. law, the definition of a refugee has been

codified as follows: “... a person who is unable or

unwilling to return to their country of origin or last

habitual residence because of persecution or a well-

founded fear of persecution on account of race,

religion, nationality, membership in a particular

social group, or political opinion.”57 What follows

from this definition is that an applicant may qualify

for asylum on the basis of either past or future per-

secution. In other words, the feared events may

already have taken place (e.g. female circumcision)

or they may not yet have occurred (e.g. torture for

political activity).

That the key term “persecution” is not defined,

but it’s open-endedness is not accidential. The terms

“torture” or “cruel, inhuman or degrading treat-

ment or punishment” which feature prominently 

in international human rights law could have been

used instead if the goal was to reference a clearly

circumscribed domain of behavior. Instead the 

term “persecution” was chosen precisely in order 

to accommodate a wide range of situations and to

encompass new developments threatening human

118



norms, and of global knowledge of rights violations

inflicted on children, it is critical that the concept of

persecution central to the adjudication of asylum

claims keep in step.

Thirdly, and perhaps most critical, are situations

where the behavior complained of should be 

considered persecution when inflicted on or threat-

ened against a child, even though the same

behavior may not rise to the level of persecution 

in the case of an adult. This is the situation which

epitomizes the relativism inherent in the concept of

persecution. It is also the one which is most likely to

present adjudicatory difficulties for child advocates

and decision makers concerned with children’s cases,

since similarly placed adults would not succeed in

obtaining asylum.

There are two reasons why conduct which,

when directed at an adult might be considered mere

harassment or interference, could rise to the level of

persecution for a child. First, a child’s heightened

sensitivity might influence the emotional response to

the conduct. This dynamic is commonly witnessed in

adversarial situations (including court rooms) and

should be fairly uncontroversial. Aggressive question-

ing, restraints on freedom such as handcuffs or

shackles, detention, rough handling such as slapping,

shouting, and threats, can produce high levels of

terror, anxiety and distress in children where for

adults they may not rise to the level of “serious

harm.” These experiences may result in temporary 

or permanent trauma to a child, amounting to 

persecution. A child centered perspective would

identify such behavior as persecution, whereas an

approach lacking this might miss the significance 

of the experience and trivialize its impact on the

applicant. For example, overnight incarceration of

street children may instill utter terror or despair for

a child, as might a firm rebuke, threat or admonish-

ment from a uniformed state agent carrying out a

house search. It is not only conduct directed at the

child which can elicit this heightened response.

Behavior which targets close relatives, such as parents

or siblings, may also terrorize and traumatize a

child so as to constitute persecution, in circum-

stances where an adult would not be so affected.

Children who witness or learn of aggressive ques-

tioning, rough handling, handcuffing or arrest of

parents may experience this as serious harm and

the basis of longstanding future trauma.
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punishment (e.g. imprisonment for pursuing 

“illegal” religious education) may constitute perse-

cution, and decision makers must be open to look-

ing behind the formal claim that harsh behavior is

simply “normal punishment” in line with criminal

law precedent. This may be particularly pertinent in

the case of politically active adolescents, where the

line between punishing insubordination and pro-

hibiting expression of legitimate political expression

may be wrongly drawn. Whether or not other conduct

can be considered “persecution” depends on the 

circumstances of each case. Individual situations

have to be evaluated separately and in detail. Blanket

decision making, for example that all Mexican chil-

dren arriving unaccompanied across the southern

U.S. are returnable, would violate this mandatory

legal requirement.

The particular vulnerability of children who 

are alone or separated from their families should

increase the likelihood of a finding of persecution.

However, in practice this has been difficult to ensure

because of the absence of a rigorous or authoritative

account of what constitutes persecution from a child’s

perspective. Given the importance of individual 

circumstances in arriving at an assessment of the

validity of an asylum claim, some account of what

can constitute child persecution is necessary.

It is helpful to identify three distinct, but general

categories of such cases:

Firstly, there are situations which constitute perse-

cution for both adult and child asylum seekers.

These are perhaps the most common: children, like

their adult counterparts, fleeing their countries to

escape from politically or religiously motivated 

persecution: Tamil children fleeing attacks by the

Sinhalese army, Somali children fleeing vendettas by

opposing clans, Guatemalan children escaping from

targeted state violence against indigenous groups. In

these cases, even when children are unaccompanied

or separated from their families, the child persecu-

tion alleged does not need to include reference to any

child-specific features. Though their separated status

may give rise to special procedural problems, it does

not constitute an issue for the substantive adjudica-

tion of the asylum claim. No special account of child

persecution is therefore required. However, even in

these “mainstream” cases, child-specific issues may

arise and be neglected. For example, a child may be

persecuted as part of an oppressed minority group

in order to increase pressure on politically prominent

or targeted parents. Asylum officers and judges who

ignore child-specific factors may miss this dynamic

and overlook the particular risks facing such a child.

Secondly, there are situations of child-specific per-

secution, where the fact that the applicant is a child

is central to the harm inflicted or feared. This arises

where the persecution alleged can only be inflicted

on a child—e.g. conscription as a child soldier, sub-

jection to child abuse, recruitment in a street gang,

the threat of infanticide or pre-puberty female 

circumcision, child sale or marriage, persistent 

discrimination as a “second child” or a street child.

In these cases, an understanding of child-specific

persecution, and an acknowledgement of its impact,

is critical to adjudication of the asylum claim. It is

here that the expansive and evolving notion of what

constitutes persecution must be applied to correct

adult centered and static conceptions of the scope 

of asylum. Until recently, many of the categories of

child-specific persecution just listed were not consid-

ered to fall within the asylum rubric at all, not because

the behavior concerned did not have the hallmarks

of serious harm or threat to life and freedom, but

because a traditional conception of the limits of

persecution hampered both advocates and decision

makers in advancing and pursuing such claims.

Given the rapidly expanding scope of human rights
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particular, given the special circumstances of chil-

dren, attention to psychological factors is critical.

Clearly procedural factors, discussed elsewhere in

this report, play a decisive role in facilitating or

hampering the production of this sort of evidence.

Expert interlocutors with child welfare experience

are most likely to succeed in establishing sufficient

trust to elicit the required testimony. Conversely

harsh or adversarial questioning in intimidating sur-

roundings such as courts or port of entry holding

spaces, and prolonged institutionalization which fur-

ther or re-traumatizes asylum seeking children, will

militate against collection of the basic data required

to advance a successful claim.

Much of the evidence presented in this report,

including the use of pressure on child detainees 

to extract agreement to voluntary departure, the

frequency of insensitive judicial interventions, the

impact of long and indeterminate detention on 

children’s ability to effectively pursue their claims,

suggests that aspects of the current U.S. system

for administering child asylum protection are seri-

ously prejudicial to children’s needs and interests. 

8.4 Grounds for Asylum: How 
Well Do Children’s Claims Fit?

The U.S. definition of a refugee or asylee is

based upon the definition found in the 

Convention relating to the Status of Refugees:

any person who is outside any country of such 

person’s nationality or, in the case of a person having

no nationality, is outside any country in which such 

person last habitually resided, and who is unable 

or unwilling to return to, and is unable or unwilling

to avail himself or herself of the protection of, that

country because of persecution or a well-founded fear

of persecution on account of race, religion, nation-

ality, membership in a particular social group, or

political opinion.62

No distinction is made in the law or regulations as to

how this definition applies to children versus adults.

Nor do the recently released EOIR “Guidelines for

Immigration Court Cases Involving Unaccompanied

Alien Children” offer any additional guidance. By

contrast the “Guidelines for Children’s Asylum Claims”

released by the INS in , do address the specific

application of the five protected grounds to the types

of claims likely to arise from children. They highlight

the particular determination difficulties which can

arise from a child’s ability to relate the experience of

harm without a simultaneous understanding of the

intent of that harm. In other words, children may be

able to talk about their experience of being hurt, but

they are less likely to be able to tell a decision-maker

the reason they were harmed; they may have a sim-

plistic explanation for the harm, or they may even

view the harm as their own fault.

The INS Guidelines also note that harm (some-

times referred to as “traditional harmful practices”

such as female circumcision) may be inflicted upon a

child without malignant intent. Despite the lack of
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A second reason conduct may rise to the level 

of persecution for a child where it would not for an

adult is because of children’s heightened dependence.

Children’s vulnerability in the face of separation or

loss of family is clearly recognized in both interna-

tional and domestic law: parental care is clearly

established in the Convention on the Rights of the

Child as a basic human right for all children,60 and

the INS Children’s Guidelines also recognize the

unique vulnerability of children.61 Thus, forced 

separation from parents, as where the latter are

detained or where children are abandoned or neg-

lected, could constitute persecution for a child where

similar separation for an adult would not be consid-

ered a qualifying circumstance.

Children who become homeless as a result 

of domestic abuse or family destitution and who

are therefore deprived of basic social and eco-

nomic rights such as access to schooling, housing,

and basic health care, may validly claim to face 

persecution, since their situation constitutes 

serious harm and a clear violation of international

human rights norms. 

8.3.2  Past Persecution
As indicated above, according to the U.S. definition

of a refugee, it is not only the threat of future perse-

cution that provides the basis for an asylum claim; past

persecution can constitute an independent ground 

of eligibility. The U.S. argued for this approach at the

time of the framing of international refugee law, and

subsequently adopted it within its own legislative

framework for two reasons. First, it was rightly argued

that past persecution constitutes convincing evidence

of the risk of future harm. In other words, it establishes

a rebuttable presumption of future persecution: in

the absence of systemic change, persecutory agents

can be presumed to continue their rights violative

strategies against victims. Police agents trained to

assault or shoot at street children in Guatemala

exemplify the ongoing danger that a child victim of

this form of persecution in the past would face. Given

the politically marginal status of children as a force

within society, human rights violations targeted at

them are typically a low priority for change.

A second reason why past persecution was 

considered an independent basis for asylum related 

to the experience of Holocaust survivors, a reality

firmly in view at the time when international refugee

law was framed. It was argued, and eventually accepted,

that individuals who have been exposed to traumatic

loss and suffering cannot reasonably be required to

return to the site of their persecution. Despite the

fact that no future risk of persecution exists, the very

fact of atrocious suffering, of intense memories, of

subjective loss and tragedy warrants the grant of inter-

national protection. This second reason is particularly

important in the case of children. As was pointed out

earlier, children tend to have a heightened response

to terrifying or upsetting situations, the trauma

lingers on in nightmares or enuresis, maladaptive

behavior, psychological ill health including depres-

sion and suicidal thoughts. In such circumstances

sending a child back to a place where he or she has

witnessed grave human rights abuses and has been

exposed to serious human rights violations is intoler-

able, even if no future danger of repeated persecution

exists. So, a child who has been forcibly circumcised

and is haunted by the experience, who has been bat-

tered by a now deceased or absent parent, or who has

witnessed a genocide or episode of ethnic cleansing

now past should qualify under this leg of the past

persecution doctrine.

These two rationales behind the establishment

of past persecution as a basis for protection track

objective and subjective criteria respectively. Deci-

sion makers engaged in evaluating whether or not

to grant asylum in line with the presumption must

therefore take both sets of criteria into account. In
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they result in denial of cultural and linguistic rights

more generally, and in exclusion from access to work

and other key social structures, might rise to the level

of child-specific persecution on the basis of nationality.

8.5.3  Political Opinion

Decision makers and advocates frequently make

two false assumptions about the relationship

between childhood and political activity or beliefs. 

The first is the widespread belief that children are

incapable of holding political opinions, that they

are insufficiently mature or experienced to have an

understanding of political issues and differences. 

However, as many notable counterexamples demon-

strate, this may be a radical misperception, partic-

ularly in highly politicized and polarized societies,

where political activity is constant and political

opinions ubiquitous. Whether a child is capable of

(or indeed does) hold a political opinion is a ques-

tion of fact, which can be determined by assessing

the child’s maturity, intelligence and ability to artic-

ulate thoughts. There is no standard distribution 

of such capacity, though it is worth noting that in

polarized and politically unstable societies, children

and youth are often extremely engaged in the politi-

cal struggles of their societies, and frequently occupy

leadership positions: the role of Soweto school chil-

dren in tire burnings and more generalized political

opposition to the Apartheid regime in South Africa

is one example, the position of Palestinian children

in the first and second Intifadas is another. In such

circumstances children should not, but may in prac-

tice, have difficulty claiming that persecution they

face is on the grounds of political opinion.

A second assumption that impacts children’s abil-

ity to claim asylum on the basis of political opinion

is the view that persecutors would not target chil-

dren for political reasons, because children are

considered too insignificant as opponents or too

ignorant as adversaries to hold political positions. 

Children alleging persecution on the basis of their

political opinion can thus face skepticism or straight-

forward incredulity on the part of decision makers.

However, in practice, many children decide to immerse

themselves in the political battles of their kin, and

are often—as the escalation in recruitment of child

soldiers brutally demonstrates—on the front lines of

confrontation and risk. Their political involvement can

lead to targeting for persecution by government or

hostile forces. Moreover, even if they are not directly

involved in politics, children can be associated with

the political activities or opinions of their parents or

other relatives; as a consequence they may have polit-

ical opinions attributed or imputed to them, and this

may also lead to persecution. Attorneys, asylum 

officers and adjudicators need to be alert to these

political realities as they affect the countries from

which child asylum seekers flee, to avoid projecting

inaccurate stereotypes about childhood innocence or

naivété on children forced to grow up more quickly

than one might hope.
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persecutory intent, the Guidelines advise that such

harm may be severe enough to substantiate a claim

to asylum, provided the harm is related to one of the

five protected grounds.

8.5 Examples of 
Child-Specific Claims

8.5.1  Religion
Like an adult, a child may face persecution because

of his or her religious beliefs, refusal to hold religious

beliefs or religion-determined behavior. For example,

a child may attend formal religious services in a

country where such behavior is sanctioned by the

state (practice of Christian religion in China); or a

child may refuse to endorse religious views promul-

gated by the state (Islam in Saudi Arabia, Judaism in

Israel) with adverse consequences.

A child may also face sanctions for behavior

arising out of his or her religious practices; expulsion

from school because of a refusal to abandon veiling,

or persecution for refusing to become enslaved to 

a religious leader in conformity with prevailing 

religious custom are examples of situations where

religion would be the ground for a child-specific 

persecution claim.63

8.5.2  Nationality
A child may face persecution because of his or her

nationality or lack of nationality. In addition to the

circumstances where the persecution arising is analo-

gous to that facing adults (the classic discrimination

against minority groups such as Kurds in Iraq or

Turkey, Palestinian Israelis), there are also situations

where there is an age-based element to the nationality

discrimination. A child born to non nationals may

become stateless or alien, depending on the national-

ity laws of the host state and the parents’ country of

nationality. For example, a child born to non citizens

in a country with no provisions for transmission of

citizenship because of birthplace will automatically

be excluded from the host state nationality at birth.

If the parents’ country relies on birth place for access

to nationality then the child would be stateless.

Children in such situations may confront a range of

exclusionary practices, which might on occasion rise

to the level of persecution. For example, a child might

be denied all forms of schooling because of his or

her nationality; or the child might face deportation

to a strange, even dangerous place, from the only

country he or she has known as home because of

immigration rules excluding the child and/or the

family. There are also cases where children from

minority nationalities are forced to receive their state

education in the majority language. Such practices, if
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be made with or without parental complicity. Some

children may work in indentured servitude or may be

forced to work to pay off some kind of family debt.

Certain industries, such as rug making, are known to

rely on the labor of children because of their size, dex-

terity or compliance. Such arrangements may also be

considered trafficking, when the labor is arranged

through force, fraud or coercion and linked to clan-

destine transit arrangements into the U.S.65

• Forced marriage: In some cultures, children, par-

ticularly girls, may be forced to marry at an early age

and/or without the child’s consent. In one such case

in the U.S., a -year-old girl from India was granted

asylum due to evidence that the girl had been brought

to the U.S. for a forced marriage.66

• Conscription: According to a recent report, “during

the last decade, more than half a million children were

recruited into government forces and armed groups

in  countries, and every day an estimated ,

child soldiers are involved in armed conflicts in more

than  countries worldwide.”67 An “Optional Proto-

col” to the Convention on the Rights of the Child

enjoins signatory states to abolish the conscription of

children under  into participation in active hostili-

ties.68 The U.S. State Department “Trafficking in

Persons Report” notes the coercive nature of child

conscription and equates it with human trafficking:

Child soldiering is a unique and severe manifestation

of trafficking in persons. Tens of thousands of children

under age 18 have been conscripted into armed con-

flicts, serving in government armies, armed militias,

and rebel groups. Some children are kidnapped and

forced to serve; others join in the face of threats, bribes,

and false promises of compensation.

Hoping in many cases for food, clothing, and shelter, a

child’s decision to join an armed group cannot be con-

sidered a free choice. Children caught up in armed con-

flict are desperately searching for a means of survival.

Because of their emotional and physical immaturity,

children are easily manipulated and coerced into vio-

lence. Many child soldiers are forced to use alcohol or

narcotics as a way to desensitize them to violence or to

enhance their performance.69

■ Domestic Abuse

One attorney estimated that % of her child asylum

clients had claims based on some type of intra-familial

violence.70 Another attorney noted domestic abuse as

the most common type of claim she sees under the

“particular social group” category.71 While such

claims are sometimes granted, this area of decision

making is uncertain pending finalization of the deci-

sion of the U.S. Department of Justice on the domestic

violence case “Matter of R-A,” in which a victim of

domestic violence from Guatemala requested asylum

as a member of a particular social group. In January

, the case was remanded to the Board of Immi-

gration Appeals “following final publication of the

proposed rule published at  Fed. Reg. , (Dec.

, ).”72 This regulation was proposed by the 

government to help clarify the “on account of” phrase

when seeking asylum based on membership in a par-

ticular social group.73 It would require that “a social

group must exist independently of the feared persecu-

tion.” 74 This case will be decided when final action is

taken on this rule and the BIA can incorporate this

ruling into its consideration.75

■ Street Children

The problems of domestic violence, poverty, family

and societal breakdown, are intertwined with the

social phenomenon of street children.76 Dysfunc-

tional, violent, absent, neglectful or impoverished

families lead some children to flee their homes in

search of the comparative safety of life on the street.

Developed countries with functioning child welfare
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8.5.4  Particular Social Group 
Unlike the other grounds of persecution, the meaning

of “membership in a particular social group,” the

catch-all phrase that appears both in the  UN

Convention on the Status of Refugees and in domes-

tic U.S. legislation, has been a matter of uncertainty.

Gradually, as a result of litigation and scholarly

debate, a broad consensus about the applicability of

the term has emerged. Persecution based on mem-

bership in a particular social group is understood to

mean persecution directed at an individual because

of his or her membership in a group sharing an

immutable characteristic—immutable either because

it cannot be changed (sex, race, family, personal 

history or experience), or because the characteristic

is so fundamental to the group that members should

not be required to change it (personal belief system,

sexual orientation). For children the most frequent

group membership grounding an asylum claim is

likely to be the family; but membership in a group

traumatized by witnessing persecution of relatives

may also be the basis for a valid asylum claim.

In some cases, group membership for the child

asylum applicant will be defined by a form of

child-specific persecution. This may take one of

three forms: the government may participate

directly in the abuse—such as by conscripting

child soldiers; the government may acquiesce or

fail to prevent cultural or social practices which

(whatever their intent) are de facto persecutory,

such as female circumcision; or the government

may fail to protect children being harmed by their

caregivers, as in cases of incest, child abuse, or

child sale. 

All these categories, and they include a wide range

of conduct exemplified below, constitute situations

of child-specific persecution on the grounds of

membership in a particular social group.

This category appears to be the most common

basis for children’s asylum claims, since it is the broad-

est and most malleable, or in the words of the INS

“the most complex and difficult to understand.”64

This also makes it the most controversial and 

scrutinized category.

■ Forcing Children into Adult Roles

There are many situations in which children are

forced to grow up too quickly, but this is different

from situations in which children are forced into

societal roles for adults. In these cases, the harm

comes from the combination of the child’s minor

status and the enforced assumption of an adult role.

Three of the most common scenarios include:

• Underage labor: Some children are forced to work

in situations that are involuntary, unsafe, and/or

economically exploitative. Such arrangements may
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in some places, being an orphan is the loss of one

parent (typically a father), while in other places it is

the loss of both parents. One attorney represented 

a child from Guatemala who was an orphan and 

suffered abuse at the hands of other townspeople.

When another orphan in the town committed sui-

cide, several townspeople asked her client why he 

did not commit suicide as well.83

• Birth outside the traditional definition or bound-

aries of marriage: Some children are singled out for

persecution because of birth outside of the tradi-

tional marital relationship. Examples include

so-called illegitimate children who are born out of

wedlock; children conceived from an adulterous or

illegitimate relationship, rape, or incest.

• Birth outside certain societal restrictions or mores:

Cases of Chinese children persecuted because their

birth exceeded their family’s “one-child” limit under

government policy arise repeatedly.84 Because they

are not officially registered, they are treated by the

government as if they did not exist, and are ineligible

for public services such as schooling. The repercussions

of exclusion from education can follow a child into

his or her adult life, relegating the child to unem-

ployment and social marginalization. Additional

situations under this category might include children

of parents with mixed ancestry who face persecution

(such as children of a union across ethnic, clan, or

tribal lines; this may also fall under the protected

ground of race).

■ Gang Violence

The issues noted above—domestic abuse, street 

children, family status—are all contributing factors

in the existence of street gangs. For the majority of

unaccompanied and separated children in U.S. gov-

ernment custody who come from Central America,

the prevalence of youth and young adult gangs is 

a major societal issue. The former Director of Casa

Alianza estimated that there were more than ,

gang members in Central America and that over two-

thirds of them were between the ages of  and .85

The – update to the “Machel Study,”

a United Nations study of the impact of armed con-

flict on children, noted gang activity as a particular

concern for adolescents from Honduras, the largest

nationality in ORR care:

The increasing phenomenon of violent youth maras

obliges UNHCR to study more carefully how these

groups function, what their objectives are, whom they

are attacking, and in particular, what happens to those

youths who refuse to participate in some or all activities,

or decide to abandon membership. The extent to which

a former gang member is considered as a traitor by

his/her former gang and therefore persecuted by the

gang, may be relevant when considering whether

such an individual could meet the refugee definition.

Some such cases may be recognized on the grounds

of membership of a particular social group, due to

persecution by a non-state agent of persecution and

the lack of effective protection by the state. The issues

of the maras must be studied carefully due to the fact

this social phenomenon may increasingly generate

forced displacement of youth, and may become an

increasingly common reason for persons to seek 

asylum abroad.86 [emphasis added]

Asylum claims based on gang violence, or former

gang membership, are growing but they remain con-

troversial. Some advocates report that immigration

judges seem sympathetic to the claims but have 

concerns because the social group category “was not

defined to protect a criminal class.”87 One attorney

noted a case in which the immigration judge, looking

for an alternative basis for granting asylum other

than fear of gang persecution, ultimately awarded 

the child asylum based on his religion, since he had
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systems can usually offer some home-based or resi-

dential alternatives to street children. However, devel-

oping and impoverished countries, such as those 

in Central America, are rarely able to keep up with

the phenomenon and offer adequate protection for

children who leave home, voluntarily or by force, to

seek refuge in the streets.

This lack of child welfare protection can lead to

high numbers of children living on their own outside

the care of their families, and ultimately to govern-

mental and/or public frustration with the presence 

of poor, homeless children in public areas. In some

countries, a pattern of violence against street children

has been observed and documented, often with 

government involvement or (at a minimum with)

government indifference.

Casa Alianza, a voluntary organization that

specializes in “the rehabilitation and defense of street

children in Guatemala, Honduras, Nicaragua and

Mexico”77 describes the plight of street children:

Abandoned on city streets by parents too poor to

feed them, or forced to flee political instability or

oppression, they face a future of begging, stealing,

prostitution, teenage pregnancies, chronic illness,

and early—often violent—death. Extreme poverty,

physical, economical, emotional, and sexual abuse

by parents (often step-parents) are the most 

common reasons children flee their families.78

Casa Alianza has documented these abuses in 

Honduras.79

Casa Alianza has recorded a number of cases involving

the murder of children in Honduras that do not fit

neatly into the definition of a “straightforward”

homicide. Young people are dying while in the custody

of a public authority; dying by the unnecessary and

illegal use of force; and dying as a result of attacks 

by individuals who cooperate with or are somehow

exempt from government response. The Government’s

failure to fulfill its duty to investigate these human

rights violations and their failure to bring those

responsible to trial is in itself a crime.80

To highlight the grave dangers to street children in

the region, Casa Alianza tracks and documents their

fatalities.81 Given that the majority of unaccompa-

nied and separated children in U.S. federal custody

are from Central America (as of September , ,

children from Honduras, Guatemala and El Salvador

made up more than three quarters of the children in

ORR care)82 these abuses must be taken as a serious

protection issue for children who seek safety in the U.S.

■ Family Status

Some children face persecution because of the status

of their family or their status within their family.

Claims encountered by advocates include the following.

• Orphans: In some places, being an orphan can

result in stigma and persecution, as well as a lack of

state protection. Cultures define orphans differently;
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to forcible military conscription of children. There

are several similarities:

• Undue influence: Both gangs and armed forces 

use excessive influence on children in desperate situ-

ations in order to enlist recruits. Children, as well as

their families, are subject to harm if they refuse;

thus children do not have a real option to decline.

Children are often sought out because of their 

malleability, loyalty, size and “replaceability.”

• Substitute family: Both gangs and armed forces

may become a substitute family for children who are

separated from family by means of abduction, and

for children who have lost family, or been abandoned

or neglected by relatives, such as street children,

refugees, or orphans.

• Difficulty or inability to leave once conscripted:

Both situations make it difficult if not impossible for

children to leave once enmeshed. The barrier can be

physical (such as being confined or chaperoned),

mental (through brainwashing or drug dependency),

and/or emotional (a love/hate relationship with one’s

abuser, similar to those in domestic violence situa-

tions, as well as fear of retribution to self and one’s

family). It is easier, and even safer, to remain than to

try leaving.

• Social stigma: Once enmeshed, both gang mem-

bers and child soldiers are viewed by wider society as

tainted and difficult to rehabilitate and reintegrate.

In the words of one gang member undergoing tattoo

removal, “Society thinks we are monsters .... The

police want us dead.... If we do not take off these 

tattoos, we will never be able to live in peace.”95

Girls recruited as soldiers may be forced to wear

short hair, a visible sign of their conscription that

makes them easily identifiable as former soldiers

even after they escape, leaving them vulnerable to 

re-recruitment and stigmatized by society.96

The Child Soldiers Protocol restricts compulsory

military recruitment to those over age  and prohibits

non-governmental armed groups from recruiting

children and youth under age . Immigration judges

would do well to follow this international standard

and consider whether gang membership prior to age

 is by its very nature coercive. Far greater attention

should be paid to the serious persecution faced by

those who resist recruitment or try to leave gang

membership.

There is a troubling irony in our treatment of

former gang members in the U.S. Some gang members

have been introduced to gang life living in the U.S.,

and their criminal activity has led to their deporta-

tion back to Central America as U.S. authorities try

to “clean up American streets.” The U.S. is thus creat-

ing and perpetuating the very gang culture that sends

Central American children to seek refuge in the U.S.

Yet their quest for protection in the U.S. is routinely

refused. Thus the cycle continues, and child asylum 
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converted to Christianity while in federal custody

and gangs are known to persecute former members

who become Christian converts. “On this case, there

was no disagreement that the child would die if

returned,” but the judge was reluctant to treat mem-

bership in a gang as a particular social group for 

fear of rewarding criminal behavior.88 As a result 

of this judicial approach, attorneys also search 

for alternative bases for asylum claims than gang

violence, even when fear of gang persecution is the 

crux of a child’s claim.89

Language proposed, but never finalized, by the

former INS to provide guidance in adjudicating

claims based on “membership in a particular social

group” included a reference to gang membership

suggesting this might not be sufficient as a particular

social group.

Not all past experiences should qualify as traits which,

if shared by others, can define a particular social group

for asylum and withholding purposes. The experience

of joining a violent gang in the past, for example,

cannot be changed. At that point in the past, how-

ever, that experience could have been avoided or

changed. In other words, the individual could have

refrained from joining the group. Certainly, it is 

reasonable for any society to require its members to

refrain from certain forms of illegal activity. Thus, for

example, under this language, persons who share the

past experience of having joined a gang would not 

constitute a particular social group on the basis of past

experience.90 [emphasis added].

However, there is growing international recognition

of the inescapable violence and persecution perpe-

trated by gangs upon recruits, relatives of gang

members, and members who wish to leave the gang

lifestyle. Assuming that gang membership is voluntary

is simplistic and inaccurate, an approach more

appropriate to Boy Scouts or Girl Scouts perhaps.

While reluctance to condone past criminal 

activity is understandable, children merit special con-

sideration. The juvenile justice system—in which “a

delinquent offense is an act committed by a juvenile

for which an adult could be prosecuted in criminal

court” 91—differs from the adult criminal justice 

system by focusing on a child’s best interests and

potential for rehabilitation. At root, this distinction

between delinquency and criminality is recognition

that offenses by minors can result from poor judg-

ment, an inability to foresee the consequences of

one’s actions, and the role of adults in directing and

supervising a youth’s behavior. This differentiation

should also apply to youth gang involvement by 

asylum applicants. An attorney with experience 

of Central American children in federal custody

commented, “The options are: try to make it on the

streets, or join a gang.”92 Another attorney con-

curred, suggesting that there be a more liberal waiver

of bars based on past criminality for child asylum

seekers, since children can more easily be coerced,

often by adults, into doing things that they would

not ordinarily do.93 The connection between domestic

dysfunction and gangs is evident in the description

of one gang member’s life:

Mr. Fuentes said his mother died before he began to

walk. He said his father spent all their money on 

liquor and prostitutes, and as soon as he was able,

Mr. Fuentes ran away and ventured alone across five

borders to reach relatives in Los Angeles. He said his

aunt took him into her home, but never her heart.

“She always did things for her daughter over me,”

Mr. Fuentes said. The unhappy family lived in a poor

section of Hollywood, where Mr. Fuentes said he found

respect and purpose in a gang called th Street.94

Although, as discussed, asylum adjudicators have a

complex attitude towards gang membership, we sug-

gest it might be considered in some respects similar
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asylum based on the possibility of internal relocation.

A child-centered perspective on appraisal of “well-

founded fear” would render this more apparent than

it often is to adjudicators at present.
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seekers fleeing gangs face a potentially grisly fate.

A former California State Senator who has written a

book about gangs compared the deportation of gang

members to a death sentence, noting that, despite U.S.

and international laws prohibiting return to torture

or death, their deportation may mean just that.97

The case of Edgar Chocoy demonstrates the worst-

case scenario. A Guatemalan boy attempting to flee

gang life, Edgar entered the U.S. alone, seeking

reunification with his mother in Los Angeles who

had abandoned him as an infant. He found his

mother, but was also drawn into gang activity in

Los Angeles and wound up in a juvenile detention

facility. He ultimately applied for asylum at the age

of 16, stating in his asylum application, “I know

that they will kill me if I am returned to Guatemala.

They will kill me because I left their gang.” 

A judge denied his request for asylum and

ordered him deported. Despite his attorney’s urging

that he appeal the decision, Edgar could no longer

bear detention, having already attempted to hang

himself with a pair of shoelaces. Edgar was deported

to Guatemala on March 10th, 2004, and 17 days

later he was murdered by the gang members he

had fled two years earlier.

Edgar’s case reveals the tension between punishment

and protection in considering asylum for former

gang-involved children. His case also reveals the

potential for tragedy if those asylum claims are 

dismissed. As a  year old living alone he had joined

a gang for protection.98 But when he tried to leave

the gang at age , he was threatened. While seeking

protection in the U.S., he began having his tattoos

removed and raised his math skills from a second-

grade level to a seventh-grade level. Many children

join gangs under threat and a belief that only the

gang can protect them. Denying refuge to children

trying to leave gangs is tantamount to confirming

this belief: only the gang will protect them.

8.6 Internal Relocation

E ven if an applicant is found to have experi-

enced past persecution or to have a well-

founded fear of future persecution, they may

still be denied asylum under U.S. regulations if it is

shown that they can relocate within their country of

origin without facing future persecution.99 There is

no exception to denying a child’s asylum application

due to internal relocation possibilities. However, the

regulations note that adjudicators should consider

factors such as “whether the applicant would face

other serious harm in the place of suggested reloca-

tion; any ongoing civil strife within the country;

administrative, economic, or judicial infrastructure;

geographical limitations; and social and cultural 

constraints, such as age, gender, health and social

and familial ties.”100 [emphasis added] Requiring that 

children relocate themselves would seem unreason-

able, given their dependence on family or other

support structures.

The INS Guidelines for Children’s Asylum

Claims address this issue in relation to persecution

by non-state actors and whether a government’s lack

of protection is limited to a particular region, or

whether it is national in scope. The Guidelines note:

An adjudicator should also take into account whether

or not it is reasonable for the child to relocate by him-

self or herself, as well as the possibility of return to

protection of the state, as opposed to the protection 

of parents. [citation omitted] 101

The EOIR Children’s Guidelines offer no further

instructions to judges on this matter. In general,

relocation would seem unsuitable as a protection

alternative for the majority of children.102 Given the

well-established need of children for permanence

and a return to a state of normalcy as soon as possi-

ble, there should be a presumption against denying
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Children who have entered the U.S. legally with some

form of temporary status, and undocumented children

who managed to enter the country without being detected

by the immigration authorities, may voluntarily present

themselves to an Asylum Office to apply for asylum.

The distinctions between the affirmative and defensive

asylum processes are set out in the chart that follows on

page : Key Differences between “Affirmative” and

“Defensive” Asylum Process. 1

9.1 Application Procedure

A s already discussed, child asylum seekers

have no entitlement to government funded

legal representation, though they may bring

an attorney to their asylum interview if they are able 

to arrange for one independently. Asylum offices are

supposed to provide children and/or their guardians

(where they exist) with a list of local non-profit legal

assistance agencies. According to Asylum Office Head-

quarters, the staff cannot refer someone to a specific

attorney or non-profit agency, nor do they have a formal

policy of rescheduling cases of unaccompanied and

separated children in order for them to obtain counsel,

though such a rescheduling could occur if requested 

by a child.2 We recommend that the Asylum Office

Headquarters adopt such a rescheduling policy, even 

if not specifically requested, in order to ensure that

the children’s best interests are protected and that 

they are prepared for the proceedings.
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Although the majority of unaccompanied and separated children begin their

asylum process in Immigration Court, a smaller number have the opportunity

to initiate the process affirmatively through an Asylum Office.



on the table, as he was crying silently. It was very

obvious that he had difficulty filling it out.”5

9.2 Decision Makers 

A
ll asylum officers are required to attend a

five to six week training course on asylum

law and procedures, called the “Asylum

Officer Basic Training Course.” Another five to six

week course on general immigration law and proce-

dures is also required, called the “Adjudication and

Asylum Officer Basic Training Course.” In addition

to these requirements for new officers, there is a

mandatory four-hour training session per week at

local offices.6 The initial training courses include 

a two-hour session devoted to children’s issues,

focusing particularly on the INS Guidelines for 

Children’s Asylum Claims. Correspondence with the

Headquarters Asylum Division of USCIS suggested 

a comprehensive plan to update the Children’s

Guidelines, including consultations with relevant

non-governmental organizations and academics.7

According to the “Affirmative Asylum Procedures

Manual,” all individual cases are randomly assigned

to asylum officers (though requests for interviewers

of the same gender may be accepted). Only directors

or deputy directors of Asylum Offices can make excep-

tions to this rule.

There is no policy to assign children’s cases to 

specialists, despite the skills required by the INS

Children’s Guidelines. 

9.3 Oversight, Internal Controls, 
and Decisions

A ll cases decided by an asylum officer 

are reviewed by a supervisory asylum

officer. However, the purpose of this

review is not to ensure that the asylum officer and

supervisory asylum officer necessarily agree on 

the outcome. According to the Affirmative Asylum

Procedures Manual:

It is not the role of the SAO to ensure that the AO

decided the case as s/he would have decided it. AOs

must be given substantial deference once it has been

established that the analysis is legally sufficient.8

In situations where the supervisory asylum officer

and the asylum officer disagree, the case then goes 

to the director or deputy director for review, and 

to the Headquarters Quality Assurance Branch, if

desired.9 Quality Assurance officers in each local

office are also available to discuss special cases, such

as children’s cases.

In addition to this local level review, all cases

where a child has filed for asylum without parental

permission are to be forwarded to Asylum Office

Headquarters for review:
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Similarly, there is no policy for appointing a

guardian ad litem to an unaccompanied and sepa-

rated child, though according to the INS children’s

asylum guidelines: “It is generally in the child’s best

interests for asylum officers to allow a trusted

adult to attend an asylum interview with the child

asylum applicant.”3

The asylum application form is the basis for

the asylum interview. The form itself is the same 

for both the affirmative and defensive procedures.

It is unrealistic to expect a child to adequately com-

plete this application unassisted—given its thirteen

pages of instructions and eleven pages of fill-in-the-

blank and narrative questions, not including any

supplemental forms.

The absence of a simplified form for children, 

particularly unrepresented children, seems 

a very serious omission in the asylum procedure,

one destined to lead to inadequate scrutiny of 

children’s claims.4

The palpable frustration felt by a detained child

who had attempted to complete the asylum form alone

left a lasting impression on one former UNHCR legal

counselor interviewed for this report. She recalled

visiting a child from Sudan, detained in a secure

juvenile detention center. He had tried to fill out the

application for asylum without the assistance of an

attorney or even a translator, but he knew very little

English. “All of the sudden these tears were dropping
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Defensive

■ Asylum-seeker has been placed in removal

proceedings in Immigration Court

■ Asylum-seeker :

– is referred by an asylum officer 

– is placed in removal proceedings for 

immigration violations, or 

– tried to enter the U.S. at a port-of-entry 

without proper documents and was found 

to have a credible fear of persecution 

or torture 

■ Asylum-seeker appears before an 

immigration judge with the Executive 

Office for Immigration Review 

■ Adversarial court hearing

Affirmative

■ Asylum-seeker has not been placed in

removal proceedings

■ Asylum-seeker affirmatively submits 

his or her asylum application to 

a USCIS Service Center

■ Asylum-seeker appears before 

a USCIS asylum officer

■ Non-adversarial interview

Key Differences between “Affirmative” and “Defensive” Asylum Process

Information from the website of U.S. Citizenship and Immigration Services, U.S. Department of Homeland Security



9.4 Representation

A s stated earlier, children (and adults) are

permitted to bring legal representatives

to their asylum interviews and Immigra-

tion Court hearings, although this is neither

required nor arranged.

In practice less than one-third of all child applicants

had attorneys to assist with their asylum interviews

—only 32% had legal representation. 

While the data provided from the Asylum Office show

that some unrepresented children do receive asylum,

it also shows that children with legal representation

have a significantly better chance of being granted

asylum than those without legal representation:

48% of child applicants with legal representation

were granted asylum, compared to 27% without

legal representation. 

The lack of comprehensive legal representation for

children seeking asylum raises serious due process

concerns. Apart from the obvious need to ensure

children’s representation to facilitate initial case prepa-

ration and to minimize the risks of ill-informed and

counterproductive “coaching” by adults involved in

the child’s case, representation is also essential for

children whose applications are denied at the affir-

mative level. In cases where a child still has valid

immigration status, otherwise known as being “in

status,” and the asylum officer intends to deny the

asylum application, the child will be issued a Notice

of Intent to Deny (NOID), after which the child has 

 days to respond with rebuttal information before

the asylum officer makes a final decision in the

case.13 In such cases, legal representation is critical,

to explain the process and prepare additional sub-

missions in support of the child’s claim. Moreover

children denied asylum while they are “out of status”

—those lacking a valid immigration status at the

time of their Asylum Office proceedings—begin

removal proceedings in Immigration Court, where

legal representation is even more critical. In both 

situations, the involvement of a legal representative

from the outset of the child‘s case could improve

both due process for the child and procedural effi-

ciency for the Asylum Office. Unfortunately, the

Unaccompanied Alien Child Protection Act before

Congress at the time of this writing addresses only

the representation needs of children in federal cus-

tody, overlooking the similar legal needs of children

seeking asylum through affirmative proceedings.

9.5 Evidence

A sylum applicants may present witnesses 

to testify on their behalf. There are no

specific limitations on who may testify,

except that the interpreter and representative of

record may not testify. Asylum officers cannot

refuse anyone’s testimony, but they may limit the

scope and length of the witness’s statement and they

may request a written statement from the witness.14

For children, presenting their own evidence 

can be difficult. 

One asylum officer recounted a compelling case

involving a ten-year-old girl whose father had

worked for a corrupt politician. Because the father

knew compromising information about the politician,

both parents were assassinated while the father was

still employed by this politician. During her asylum

interview, the orphaned girl focused primarily on the

computer that her father would bring home from

work rather than on the political context that had

destroyed the family.15 Fortunately, news accounts of

the parents’ assassination—supplied by supportive
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The Asylum Office director must bring to the attention

of HQASM any case of a child under the age of 18 who

has applied for asylum as a principal and whose parent

or legal guardian has not given express consent for the

child to apply for asylum in the United States. HQASM

and OGC will provide specific guidance on processing

the case, if necessary, based on the particular circum-

stances of each child.10

This procedure was added after the Elian Gonzalez

controversy, in which the six-year-old Cuban child’s

U.S.-based relatives sought asylum for the child,

against the wishes of his surviving parent living in

Cuba. Though the Affirmative Asylum Procedures

Manual was updated in February  to include 

this new practice, the Miami Asylum Office told us

in July  that it only became aware of this

requirement “in the last six months” and that further

clarification was needed regarding who can be 

considered a guardian in the absence of a parent.11

The Asylum Office Headquarters also noted that the

“unaccompanied minor” category had not yet been

added to the standard form used when referring

cases to Headquarters for review.

A further concern about this new practice is the

delay it causes. The Miami Asylum Office noted that

in the six months since they began observing this new

procedure, they had not yet had a case returned with

a decision. They pointed out the serious consequences

of this delay, not only in lengthening the child’s state

of limbo, but in preventing the child from seeking

asylum-related benefits such as in-state tuition or

financial aid for attending college.12

Ironically, this requirement of a headquarters review

in children’s cases, as presently implemented,

may therefore be creating more hardship than

benefit for children. 

142



in which a child was the principal applicant for asy-

lum. The number of applications per year was fairly

similar, with a high of  and a low of . During

this same period, the overall asylum application rate

was much more varied, with an average application

rate of ,; a high in  of , and a low in

 of ,. Using the average figures, children 

as principal applicants made up % of the Asylum

Office caseload. The average grant rate was %. This

average, however, does not reveal the gradual annual

decline in the grant rate from a high of % in  to

a low of % in . See chart at top of opposite page.

Averaging across the five years, 32% of children’s

cases at the affirmative-level had legal representation.

Featured at right is a chart comparing the average out-

comes of cases with and without legal representation.

It clearly demonstrates the dramatic impact of repre-

sentation on the prospects of success for a child

asylum seeker.

Just over a quarter of unrepresented children were

granted asylum compared to very nearly half of

represented children. While it may be that attor-

neys were more likely to take on stronger rather

than weaker cases, these figures send a powerful

message about access to justice for a particularly

vulnerable population of asylum seekers. 
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adults who realized their relevance—existed 

to corroborate and fill out the child’s story.

In another case, a Quality Assurance and Training

Officer recalled that a child was asked “Why did they

kill your uncle?” The child responded, “To make my

grandmother sad.”16 Though children may be eligi-

ble for asylum, providing the evidence to support the

claim may be impossible. As another asylum officer

commented on the challenge of relying on children’s

memory, “A lot of what sticks isn’t what we need.”17

Given these difficulties, it is essential that, as the

UNHCR handbook recommends, children be given

the benefit of the doubt and that adjudicators take

greater responsibility for ensuring that the full 

circumstances of a child’s claim are adequately

presented. 

9.6 Outcomes at 
the Affirmative Level

The Asylum Office Headquarters readily pro-

vided data on cases where a child was the

principal asylum applicant. It is likely that

some of these children lived in the U.S. with parents

while others lived with extended family or friends.

The unifying factor was that in all of these cases, the

asylum application and outcome was based upon the

facts relating directly to a child’s claim, rather than

being based on derivative asylum claims where the

child’s fate follows that of the parent applicant.

Between the years of  through , the

Asylum Offices saw an average of  cases per year,
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The Asylum Office Approval Rates 

1999 2000 2001 2002 2003

Percentage of applications granted where the

principle applicant is a child

31%

36%

40%

63%

51%

Type of Decision Attorney No Attorney

■ Granted Asylum 48% 27%

■ Referred to EOIR for Removal Proceedings 31% 43%

■ Case Closed 9% 16%

■ Denial (applicant still in-status) 3% 2%

■ Decision Still Pending 10% 12%

Comparing the Average Outcomes of Child Asylum Cases with and without Legal Representation



Virtually all these children go before an immigration

judge in the context of defensive immigration pro-

ceedings (within which asylum is one form of possible

relief). However, no official statistics exist on these

children. As a result, we neither know how many

apply for asylum nor the outcomes of their cases.

10.1 Overview

U naccompanied and separated children 

typically come into Immigration Court 

via one of three avenues.

■    Apprehension

Some children come before the Immigration Court after

being apprehended by some enforcement entity of the

Department of Homeland Security for attempting to

enter without the proper documents. These children

are placed into federal custody and issued a “Notice to

Appear” in court, indicating DHS’ initiation of removal

proceedings. The children attend Immigration Court

hearings to determine whether they should be removed

from the U.S. or whether they are eligible for some form

of legal relief from removal. Court hearings generally

occur at a more rapid pace for detained persons than

for those living in the community.
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There are thousands of unaccompanied and separated children in the custody

of the federal government for immigration violations [, in federal fiscal

year ; , in FFY ], and these numbers keep rising, with an expected

, new placements of children in fiscal year .1



As we suggested earlier, a far better system for

children would be to enable all unaccompanied

and separated children to begin their asylum cases

in the affirmative asylum process, reserving the

defensive process for the second level of review in

cases which are denied. This would allow children

to begin the process of seeking protection in a

more child-friendly interview context. In addition

to improving children’s access to protection, this

change would increase Immigration Court efficiency

by streamlining the number of cases heard.

10.2 Hearing Setting and Procedure

M ost Immigration Courts are small but 

formal courtrooms. The judge wears a

robe and sits at the front of the room

behind a large desk and podium atop a raised plat-

form. Usually a large official seal of the U.S. Depart-

ment of Justice hangs on the wall behind. Near the

judge sits the court administrator with a computer;

in front of and facing the judge are tables with chairs

on either side of the room, one for the respondent

and one for the ICE trial attorney. Behind these are

benches for those who are waiting their turn for a

hearing, or for those observing the proceedings. A

security guard is generally at the door or just inside

the room. Post September , most U.S. courts have

some form of metal detector and security clearance

procedure for those entering.

Individual Immigration Courts have been allowed

considerable leeway to set up special procedures for

handling children’s cases. In locations where there

are large numbers of children’s cases, often in the

vicinity of a children’s detention shelter facility, immi-

gration courts have typically set up a children’s or

juvenile docket in which children’s cases are clustered

into a certain day and time in order to keep them

separate from adult cases.
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■    Family Reunion

A second category of children appear before an

Immigration Court after release from federal custody

to the care of a relative or other approved individual

or agency while their court hearings are still in process.

These children must request a “change of venue”—or

location—to the Immigration Court closest to their

new place of residence. The pace of the hearings may

slow down after release into the community. These

cases will be the continuation of cases begun while

the children were in federal custody, but they will be

new cases for the transferee Immigration Courts.

■    Asylum Office Denial

A third group of children arrive in Immigration

Court after an unsuccessful affirmative application

for asylum. These children are “referred” to the

Immigration Court to be placed into removal pro-

ceedings. They typically remain in the community

while their cases proceed.

Not all of these children with cases before the

Immigration Court will apply for asylum or some

other form of protection, but many do.

One set of data on children in INS custody in

Phoenix from FFY  through FFY , showed a

total of  children detained during the three years,

all of whom had removal proceedings ongoing

before the Immigration Court. Of these,  applied

for some form of relief (which included asylum,

cancellation of removal, adjustment of status, and

certain waivers of inadmissibility). Only  relief

applications were granted ( to Chinese, two to 

Salvadoran and two to Guatemalan children).2

While the asylum interview procedure is inten-

tionally non-adversarial, the Immigration Court

process is by definition adversarial, with an impartial

immigration judge mediating between a trial attorney

representing the removal interests of the Immigration

and Customs Enforcement agency of the Department

of Homeland Security, and a “respondent,” either the

child or the child’s legal representative, presenting any

claims the child is lodging for relief from removal.

One legal advocate compared the affirmative and

defensive procedures thus:

“In the defensive process, a tape recorder is running,

and there’s a transcript. It’s more intimidating,

which makes it difficult for the client to talk, and

you have an adversary, you’re cross-examined. And

the INS goes into the proceedings with the mindset

that you should be deported most of the time. So

it’s intimidating, and a more formal process. But 

I would never give up the court hearing. A lot of

cases get turned around in the second instance,

because it’s more formal, and there’s a transcript.

If you get a bad asylum officer the first time, you

want the formal court hearing.” 3

The defensive asylum process is not only adversarial

but intimidating: a child, often completely alone, is

made to face an adult challenger who can cross-

examine the child and question every aspect of his or

her story. Typically the child is aware that there are

rules and regulations governing the proceedings, but

has no idea what these might be. Moreover, the pro-

ceedings usually occur in a language that is foreign

to the child; only some of what occurs is translated,

and interpretation itself imposes an additional arti-

ficiality and time lag on the dialogue.

An attorney practicing in Boston remarked

that immigration judges seem as perplexed by the

presence of children in the courtroom as do the

children themselves:

“Frankly, I have not seen Boston judges abuse chil-

dren. Just being in court is an abuse, you know, but

if anything I’ve seen judges kind of embarrassed

that the kids are in court at all. There is a sort of

sense of “What are we doing here? Wouldn’t you

rather be in school?” 4
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general hearing docket. A notable exception to this

pattern is in New York City, where the Immigration

Court established a children’s docket even though

there was no shelter/detention facility in the area.

The initial impetus for the New York City children’s

docket was concern about the safety and well-being

of children, particularly girls, appearing in court

alone or with unrelated adults. In the New York City

model, only children who initially appear in court

unrepresented are referred to the juvenile docket.

Children who have arranged representation on their

own are not assigned to the juvenile docket but

rather are placed on the general calendar. This policy

has created some concern among advocates about

children’s cases in the general court calendar in which

an attorney may have been hired by a smuggler or

trafficker and is really representing the interests of

the smuggler or trafficker rather than the interests 

of the child.7

The adversarial nature of Immigration Court

proceedings is most clearly signaled by the conduct

of the trial attorneys who represent the interests of

DHS/ICE and can cross-examine child respondents.

The Chief Immigration Judge, the head immigration

judge for the country, told us that there is “nothing

wrong with it being an adversarial setting” for 

children’s cases. 8

He noted that factors such as the age, setting, repre-

sentation, and the child’s experience all impact the

proceedings, implying that if properly handled, they

can reduce the adversarial impact.

However, the Chief Judge’s assessment is not

shared by many of the children we interviewed:

“I would have been less nervous if the setting was not 

so formal.” 9

“He [the immigration judge] doesn’t even have to hear

what is said, he just wakes up and says “denied.” He is

asleep. He isn’t mean. He’s just asleep. He doesn’t listen

to you.” 10

“In court I was nervous. [Did you understand what

would happen?] I am afraid. I am ready to do what-

ever the IJ says because he is powerful.” 11
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These courts also make other child-specific

arrangements which include: 5

■    Location of the children’s docket:

In larger districts with more than one Immigration

Court in the area, local EOIR typically choose to 

concentrate the children’s cases in one court. They

may select a court located in a generic office building

over one located within an adult detention facility.

Transport logistics may also affect this decision.

■    Which judges will hear children’s cases:

Some courts assign one judge to hear children’s cases

(e.g. Phoenix, Arizona; Harlingen, Texas); others 

designate several particular judges to hear children’s

cases (e.g. San Francisco, California; New York,

New York); and one court (Los Angeles, California)

rotates children’s cases among all immigration

judges, with each judge presiding over the children’s

docket for several months before passing on the

responsibility to another judge. In some courts, judges

volunteer to preside over children’s cases, in other

courts they are assigned the duty randomly or on a

rotating basis. A further variable can be which type

of hearings will be part of the children’s docket.

Most common is for the children’s docket to include

both “master calendar hearings,” which are initial

hearings where administrative issues are addressed,

and “merits hearings,” which are the decisive hear-

ings where the substance of the asylum claim is

presented and the judge makes a determination.

However, at least one court (Houston, Texas) has 

set up one judge to preside over children’s master

calendar hearings, while any judge can hear a child’s

merits hearing.6

■    Which trial attorneys will handle children’s

cases: While this is a decision of DHS/ICE rather than

EOIR, it is also a variable in developing children’s

dockets. In some locations a limited number of trial

attorneys will handle children’s cases. The trial 

attorneys may be assigned or volunteer for this task.

■    Frequency and time of the children’s docket:

Most courts with a children’s docket establish a cer-

tain day of the week on which children’s cases will be

heard; the time and day of the children’s docket are

often set to avoid contact between adult and child

court respondents. The frequency of the court

docket can vary from place to place (for example,

Los Angeles and New York City have the children’s

docket once a month, while the San Francisco docket

occurs every two weeks.) As we have already dis-

cussed, the optimal timing of court appearances is 

a delicate balance between moving the case forward,

and allowing the child adequate opportunity to find

representation, to seek legal relief, and/or to seek

reunification with family and release from federal

custody.

■    Which children have access to the children’s

docket: Courts may determine which children’s cases

are part of the children’s docket, differentiating

between those children who are in federal custody

and those who are living in the community. The 

typical pattern is that children’s dockets are employed

for hearing the cases of children in federal custody,

while children in the community are part of the 
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The Child’s Attorney to the Judge:
Your Honor, I’d like to just ask the
attorney for the government, this 
is a child, if there’s any way to not
use such a badgering tone I would
really appreciate it. I think it’s a child
talking about some serious suffering
that he’s been through and I’m 
concerned about the tone that’s
being used.

The Judge to the Attorney:
I’m not going to, I’m not, you 
know, [ICE Trial Attorney] Mr. M...
can question the way he was—

The Attorney to the Judge:
I’m not objecting to questions. I’m
just objecting to the fact that I think
it is truly intimidating the witness
who I’ve been working with [since]
October and I think that I have gotten
to know the kind of, I’m concerned
that he’s being intimidated at this time.

[ ICE Trial Attorney] Mr. M to
the Judge: 
Has the Court seen any indication
from the respondent himself, due 
to the questioning of the Govern-
ment, that he’s feeling stressed
whatsoever?

The Judge to Mr. M:
I don’t want you to argue with him.
Just ask your questions. Go ahead,
Mr. M.12

Some legal advocates complain that ICE trial attorneys can badger or intimidate child clients, something not always

reflected in court transcripts which convey words but not tone. For example, this concern is evident in the transcript

from a merits hearing for a Guatemalan youth applying for asylum:



EOIR has provided mandatory training on

unaccompanied and separated minors, and other

populations with “competency issues”, at four of

the last five national conferences for immigration

judges.20 However, there were only video confer-

ences in  and  due to budget constraints,

and the  conference was cancelled due to

budget cuts. The Office of the Chief Immigration

Judge (OCIJ) recognized that the EOIR Children’s

Court Guidelines were one piece of a larger effort:

in the words of one Assistant Chief Immigration

Judge, “It would be a mistake to think this is every-

thing the Immigration Court has to say about

juveniles.”21 This implies that training and moni-

toring may be important complements to current

instructions.

EOIR Headquarters is generally viewed by NGO

advocates as receptive and cooperative in working 

on children’s issues. However, it will take more than

one session offered once a year to bridge the training

gap which exists regarding children who seek immi-

gration protection. Interviews with one current

immigration judge and two former immigration

judges suggest that the current level of training is

minimal, when it is carried out at all.

One former judge noted a pervasive lack of training,

attention and funding for children’s issues; “They

[children] fell totally one hundred percent between

the cracks.”22

One former immigration judge, who twice

monthly presided over a children’s docket in San

Francisco seeing between five and fifteen children 

a day, told us there should be more training for

judges. He commented that aside from a few pages 

in the EOIR judges’ bench book, “There certainly

wasn’t any special training.” He recommended access

to specialized resources and experts on children, and

specialization of judges in children’s cases.23

The suggestion that some judges should special-

ize in handling children’s cases has not been well

received at EOIR Headquarters. In the view of the

Office of the Chief Immigration Judge:
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Not only do advocates voice concern about the treat-

ment of children by trial attorneys, but judges do as

well. The American Bar Association president, Robert

Hirshon, spoke at a  conference for immigration

judges, during which judges noted some trial attorneys’

troubling treatment of children in immigration court-

rooms. In a subsequent letter to the INS, Mr. Hirshon

noted:

“One of the concerns raised by [EOIR] conference

attendees was the hostile treatment of child respon-

dents by some INS trial attorneys. In questions and

discussions after my speech, some of the attendees

noted that this treatment most often occurs during

cross-examination of the children.”13

The ABA offered to assist the INS in developing a

training program for INS trial attorneys. The ABA

received neither a response to their letter nor accept-

ance of their offer.

It is unclear what, if any, training ICE trial attor-

neys receive for working with child respondents.

Inquiries on this topic have been made to the Office

of the Principal Legal Advisor for DHS/ICE,14 but 

we have received no reply. A request for an interview

with Bill Howard, Principal Legal Advisor, was denied,

with no explanation but this: “Unfortunately, Mr.

Howard is unable to entertain your request for an

interview.”15

While the federal government’s interests are 

represented by a trial attorney, children are not 

guaranteed such an advocate and many appear in

court without an attorney. The grave problems with

this system were discussed earlier in chapter , but it

is worth noting that judges also have qualms about

proceedings in which children lack an advocate.

It was quite disturbing to everyone involved if children

had no attorney [in Immigration Court.]”16

In a perfect world, not one [children’s] case should go

forward without representation.17

We can’t appoint lawyers, but judges can participate 

in broadening and deepening the pool of available

attorneys.18

10.3 Decision Makers

Acentral goal of this project was to learn

from judicial decision makers about the

challenges of adjudicating children’s

applications for immigration relief in a court system

developed for adults. However, we were refused

direct access to all immigration judges.

Concerning your request to interview specific judges, let

me propose a different way to get you the information you

seek. Many of the questions in your interview outline

ask, explicitly or implicitly, for policy recommendations.

As you will appreciate, policies and procedures for the

Immigration Court are made by this office and by the

Department of Justice. I would not want to put any of

our judges in a position responding to policy questions

on behalf of the Court or the Department .... Rather

than have judges interviewed individually, our office

would be willing to distribute your questionnaire to all

judges and collect their responses.19

Though EOIR Headquarters initially agreed to a written

survey of judges in lieu of individual interviews with

judges, they eventually withdrew this agreement due

to concern about individual judges offering personal

opinions on national policies. Ultimately we were per-

mitted to conduct one interview with an immigration

judge in Arizona, one of the first EOIR judges to estab-

lish a special docket for hearing children’s cases, and

to interview the Chief Immigration Judge and two

Assistant Chief Immigration Judges in Washington D.C.
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Further training on these and related topics will take

place as required. Training is critical to using this

guidance effectively. 27 [emphasis added]

Organizations that specialize in training juvenile court

judges, such as the National Council of Juvenile and

Family Court Judges, might be a useful resource in

designing relevant trainings on issues such as child

development, the impact of trauma on children,

communicating with children, and understanding 

a child’s body language.

Presiding over children’s cases can be complex

and emotionally taxing. An immigration judge com-

mented on the responsibility entrusted to him to decide

a child’s future with seemingly few options available:

“I have very stressful Friday mornings [the day of 

the children’s docket]. It is very stressful working

with children. Sometimes I would like to turn this

over to somebody else, but so far there [are] no 

volunteers. There are so many kids. They are so

anxious, and so young and innocent. For many of

them, they don’t have anything. Many of them are

escaping poverty and from abusive family situa-

tions. You look at their faces, and they try to be

cheerful, and you know that most of them are

going to go back to deplorable situations.” 28

It is immigration judges’ responsibility to monitor

their own caseload statistics and the speed with which

they move the cases on their docket. This responsibil-

ity can potentially compromise their first priority: the

fair treatment of respondents—including children—

in the courtroom. A useful attempt to eliminate the

potential conflict between pace and patience could be

made by separating out statistics on children from the

overall pool of statistics maintained. This change, rec-

ommended by former Judge Joseph Vail,29 would

have the added benefit of establishing statistics on

children’s cases, a sorely needed improvement.

Though the publication of the interim children’s

guidelines in September  is evidence of EOIR’s

attempts to improve unaccompanied and separated

children’s experience in court, it needs to do much

more to develop a truly child-friendly court system.

The Office of the Chief Immigration Judge (OCIJ)

should compile information on good practice 

models in the use of juvenile court dockets for

replication; judges should be allowed to specialize

in children’s cases and receive effective and

detailed training. Statistics on children’s cases

should be maintained separately and a record 

of the time spent on children’s cases should be

disaggregated from the general data, so that

judges are not pressured to speed up their treat-

ment of children’s cases.

10.4 Results

While EOIR Headquarters has allowed

local Immigration Courts to establish

children’s dockets and specialized

procedures, a more proactive and uniform approach

including designation of specialist judges and attorneys

would improve children’s access to a fair hearing. The

USDOJ/Office of the Inspector General Report on

Unaccompanied Juveniles in INS Custody endorses

this recommendation:

We observed that the hearings process works best when

the INS, the Immigration Courts, pro bono attorneys,

voluntary agency groups, and the facilities’ staff estab-

lish communication, develop respect for one another’s

roles, and participate cooperatively.... To develop

cooperation, the EOIR assigned specific judges and

the INS assigned specific counsel to juvenile cases, to

provide liaison and continuity in handling them.30

[emphasis added]
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Chief Judge Creppy: I don’t have the resources to 

have a judge specialize in a particular area. If someone

thinks we need more training, it should be for every

judge. Our court is specialized already—mental incom-

petence, disability, gender. Just trying to separate out

juveniles, I don’t agree with that. My job is to ensure

that any judge has appropriate training.

Assistant Judge Williams: You get speedier access by

having all judges able to hear a juvenile case; you’re

better served if everyone can do it and do it well.24

However, an optimal solution would be both 

to train all judges to some degree in handling 

children’s cases, while also encouraging and 

facilitating more in-depth training for those

judges who frequently handle children’s dockets,

so that they feel adequately equipped to decide

these cases.

The one immigration judge with whom EOIR

approved an interview said that he has given more

trainings than he has received:

“I have given seminars and workshops, because 

Phoenix has been used as a model across the country.

So I have sort of been the professor, as it were, in

telling people how we do things, and suggesting how to

do it. So I haven’t been provided any training, but

based on my pioneering experience, I have tried to

[train others].”25

This perception that EOIR judges can and should

train others, rather than receiving training them-

selves, is evident in the EOIR Children’s Court

Guidelines. Under the heading “Training,” the 

Guidelines state:

Immigration judges can play an active part in training

programs for pro bono attorneys. Mock trials and other

efforts are effective ways of increasing the available 

pool of representatives. When judges are invited to 

participate, these requests should be promptly for-

warded to OCIJ for approval. Recognizing that docket

demands must come first, this office is committed to

assisting in such efforts.26

By way of contrast, the INS Children’s Guidelines are

required reading for specific types of asylum officers

and each Asylum Office is required to implement at

least four hours of training on the Guidelines. The

Guidelines further describe the breadth and impor-

tance of training and emphasize the importance of

expertise in relevant international law:

Training materials will be provided by Headquarters

and, in certain instances, trainers may be drawn from

the ranks of experienced NGOs and the UNHCR....

Headquarters will continue to keep Officers abreast 

of the latest information on child refugee issues.
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Regrettably, there is no comprehensive data available

on the decisions resulting from Immigration Court

cases involving children. However, a quirk of the

current system, which affects case outcomes, is the

variability of results depending upon the location

and the judge handling a case. As an indication of

this, some attorneys factor in the receptivity of vari-

ous immigration judges in determining whether to

proceed with a child’s asylum case while in federal

custody or after release to family. That such an

assessment is necessary implies that the cases of

children may hinge as much on the skills and recep-

tivity of individual judges as on the merits of an

individual child’s case.

Certainly, a better system would ensure both

increased training of all judges, as well as the

assignment of children’s cases to the judges most

skilled in dealing with children, rather than the

current system which at times appears to leave

a child’s fate up to the luck of the draw.
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C hanges made to the BIA in  by Attorney

General John Ashcroft streamlined the review

process. Where all cases had previously been

reviewed by a minimum three-Member BIA panel which

was required to issue a written decision, the new proce-

dures allow an individual Member to affirm a judge’s

opinion without issuing any written decision, within

certain criteria. A reversal of a judge’s opinion, how-

ever, must be referred and decided by at least three

Board Members.

New time limits on appeals hearings were estab-

lished, giving highest priority to cases involving

detained applicants, and urging decisions within 

days from the filing of the appeal. For non-detained

cases, once the appeal briefs have been filed, the court

tapes transcribed, and the case assigned to a BIA attor-

ney, cases to be decided by a single Board Member

must be decided within  days, and cases sent on to 

a three-member panel have  days.

This new streamlining is a mixed bag for children.

On the positive side, these procedures have expedited

decision-making. As we have pointed out, speedy deci-

sion making has the benefit of reducing the amount of

time that children spend in legal and emotional limbo,
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Cases decided by the EOIR can be reviewed first by the Board of Immigration

Appeals (BIA) and subsequently by the federal courts, first the relevant federal

Appeals Court and then the Supreme Court.1

11.1 The Board of Immigration Appeals (BIA)



a new outcome or when there is a need to resolve 

a controversy.6 The dramatic streamlining efforts

implemented in  also impacted the number 

of precedent cases designated each year, as evident 

in the table in Appendix .7

■  Legal Representation

Legal representation is important for children at all

stages of the immigration process, and it may be

especially so at the appeals stage. While cases filed by

adults acting on their own behalf [pro se] are not

uncommon, the Board Member interviewed for this

report could not recall ever seeing a pro se case filed

by a child.8

It is difficult to conceive of a child filing an

appeal unassisted, given the language, educational

and legal obstacles impacting the majority of

affected children. These factors and the absence of

mandatory federally funded legal representation for

children in the immigration system, no doubt

account for the very low numbers of appealed chil-

dren’s cases. In effect, unrepresented children are

being denied their due process rights.

One positive development in the representation

of children and adults before the BIA has been the

creation of the BIA Pro Bono Project, a cooperative

effort between the BIA and four non-governmental

organizations which include Catholic Legal Immi-

gration Network, Inc. (CLINIC) as the coordinating

agency, along with the American Immigration Law

Foundation (AILF), the National Immigration Project

of the National Lawyer’s Guild, and the Capital Area

Immigrants Rights (CAIR) Coalition. The BIA provides

CLINIC with information on cases where the respon-

dent was unrepresented before the immigration judge

and has filed a pro se notice of appeal or has had a

withdrawal of counsel, as well as cases where an immi-

gration judge granted relief to an unrepresented

individual but the government is appealing the

judge’s decision. CLINIC, in turn, refers the cases to 

a cadre of attorneys nationwide who are willing to

provide pro bono legal representation. The BIA has

released a positive report on the program, titled 

“The BIA Pro Bono Program Is Successful.” 9

The cooperating legal agencies have asked to 

be notified of all cases of minors appearing without

representation before the BIA. However, in all eight

cases involving minors included in the report 

statistics, an immigration judge had terminated 

proceedings against a child, rather than issue an in

absentia removal order because ICE, or its predeces-

sor INS, could not locate the child. That is, in all

eight cases, ICE or INS was appealing the decision to

terminate proceedings and seeking a removal order

instead. 10 Of course the project was unable to repre-

sent these eight unlocated child respondents. While

it is encouraging that these eight cases were referred

to the Pro Bono Program, it is unlikely that they

were the only children needing effective legal assis-
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out of regular school, and social and community

reintegration. In the past, children’s cases could

remain on appeal for years, exacerbating exclusion

from needed services and anxiety. In some asylum

cases, children did not receive a BIA decision on their

appeals before they reached age , thus making

them ineligible for continuing social services avail-

able to  to  year olds in foster care. According to

one Board Member, non-detained cases are now 

taking approximately one year—a significant

improvement.2

On the negative side, the streamlining may also

lead to less time and attention being given to chil-

dren’s cases, particularly since most asylum denials

will only be reviewed by one Board Member.

Since children’s cases typically differ from the

types of cases filed by adults and are far fewer 

in number, their relative unfamiliarity may be 

a reason to justify a more careful review by more

Board Members. 

No comprehensive statistics are available on the

impact of these changes on children’s cases, although

one attorney at a non-profit agency handling a large

children’s caseload noted that prior to the BIA

restructuring, “We used to win all [appeals to the

BIA], but since the BIA restructuring in , we

win about %.” 3

Overall, it does not appear that the needs of

children have been given much attention by the BIA.

As one indication of this, the only reference to chil-

dren found in the BIA “Practice Manual” is a

sentence noting, “If a party is a child, then a parent

or legal guardian may represent the child before the

Board, provided the parent or legal guardian clearly

informs the Board of their relationship.”4

Several recommendations regarding the BIA 

are similar to recommendations regarding the

Immigration Court.

■  Statistics and Tracking

The BIA keeps separate statistics from the Immigra-

tion Courts, but neither agency currently tracks any

information specific to children’s cases.5

The BIA should develop more specific tracking

measures. Special tracking and handling procedures

are currently required in VAWA/battered spouse cases

to ensure that BIA staff do not disclose information

about these cases. Some similar tracking and han-

dling procedures could be established in children’s

cases to allow for better statistical compilation and

to guarantee a careful balance between efficiency

and thoroughness.

■  Training

BIA Members are able to attend trainings for immi-

gration judges, but the last immigration judges’

conference was held in , with the next two years

cancelled due to budget cuts. The  conference

was done by video. NGOs that are willing should be

welcome to participate in such trainings. Specific

training on child development and children’s condi-

tions in relevant countries should be a part of train-

ing for BIA members as well as immigration judges.

■  Specialization

As with immigration judges and trial attorneys,

the BIA should consider designating certain BIA

attorneys as well as Board Members to specialize in

handling children’s cases to develop greater expertise.

■  Establishing Legal Precedent for Children

There is very limited legal precedent in children’s

cases appealed to the BIA. The Board designates as

precedential only a small number of cases per year,

typically when they address a new area of law,
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of unemployment, welfare and crime. ...whatever

savings might be achieved by denying these children

an education, ... are wholly insubstantial in light of

the costs involved to these children, the State, and 

the Nation.”12

Further recognition that immigrant children,

even if undocumented, have rights to certain basic

protections once they find themselves within the

jurisdiction is afforded by another landmark Supreme

Court case, decided a decade after Plyler, the case of

Reno v. Flores.13 This case established that existing

INS policy regarding detention and treatment of

unaccompanied children in government custody was

unsatisfactory and that instead these children should

be treated with “dignity, respect and special concern

for their vulnerability as minors.” More specifically,

Flores required the INS to implement three detention

related policies, namely to (i) to ensure children’s

prompt release from detention, (ii) to place detained

children in the “least restrictive” setting appropriate to

their specific needs and (iii) to implement standards

covering the treatment and care of children in immi-

gration detention. This wide ranging decision14 also

included many specific protections for children in

detention, including transport arrangements, access

to legal representation, education and health care.

However, over ten years on from the original Flores

agreement, the terms for its implementation have

still not been fulfilled, though the timeframe for

reaching a settlement has been extended and regula-

tions are currently being promulgated.15 Just how

weak the original settlement was is demonstrated by

the fact that none of the three policies listed above

has been fully implemented. There are even cases

where a successful challenge to violation of Flores,

when a minor is detained in facilities that are more

restrictive than necessary, does not result in any 

relief to the minor.16

Circuit courts of appeal have considered a range

of legal issues related to unaccompanied and separated

child asylum seekers. They include both decisions

addressing substantive questions of asylum law, such

as what may or may not constitute “persecution” or

“membership of a particular social group” for pur-

poses of asylum eligibility under the refugee definition,

and procedural questions, such as whether—and if so

at what age—a child can file an asylum application

on his or her own behalf, or in what circumstances

the absence of legal representation invalidates a legal

proceeding to remove a child.

Substantive questions of asylum law have been

increasingly explored by advocates eager to expand

the concept of persecution to include child specific

circumstances, and to incorporate within the juris-

prudence on membership of a particular social

group situations which pertain only to children.

While it is accepted that age alone cannot be the

defining characteristic of a persecuted group,17

some attempts to develop child specific jurispru-

dence have been successful. Thus the courts have

recognized children with “disabilities that are serious

and long-lasting or permanent in nature and parents

who care for them” as a particular social group.18

They have also accepted that particular social groups

do not need to be defined by biologically acquired

characteristics.19 A Somali clan can constitute a 

particular social group supporting a child’s claim 

to asylum;20 and more broadly the family can 

constitute a social group for children fleeing persecu-

tion.21 So, too, can groups defined by past social

experiences, such as membership of a particular

gang.22 In a precedential BIA decision, female 

circumcision or female genital mutilation has also

been held to constitute persecution.23 Though the

case concerned a young woman over , it has rele-

vance and far reaching implications for young girls

facing female circumcision and their families.24 So

too does another BIA case concerning a young woman

victim of domestic violence, which held that external

perception can be a relevant factor in deciding
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tance with their appeals. Children with potential

grounds for appeal need legal services before a notice

of appeal is filed, rather than after, given the unre-

alistic expectation that a child could file, or follow up

on, an appeal notice on their own. The BIA, with

input from its non-governmental partners, will need

to think creatively about other means of seeking out

children in need of representation on appeal, such as

through local Immigration Courts, through contact

with non-profit legal service agencies, or by collabo-

rating with the new UNHCR-funded National Center

for Refugee and Immigrant Children established by

the U.S. Committee for Refugees and Immigrants.

11.2 The Federal Courts

G iven the numerous shortcomings in the

substantive and procedural protections

afforded unaccompanied and separated

children in the asylum process, the number of fed-

eral court cases addressing the issue is surprisingly

small. This reflects the legal under-representation of

this population and their difficulties in accessing

effective judicial oversight of official conduct towards

them, rather than a dearth of significant protection

issues. Judicial review of administrative practice in

this area is further compromised by reporting defi-

ciencies—Immigration Court and BIA decisions are

rarely reported, and as we have seen, only a small

proportion of the latter have precedential value. So

jurisprudence is hard to review and slow to develop.

We summarize and briefly discuss below some key

decisions that impact on the status and rights of

unaccompanied and separated child asylum seekers.

The starting point for federal court considera-

tion of the rights of undocumented children is the

landmark Supreme Court decision in Plyler v. Doe .11

Though it does not concern questions of asylum or

even immigration directly, it frames the constitutional

context within which analysis of these children’s

rights must occur. The case held that the Fourteenth

Amendment prohibits states from discriminating

against undocumented immigrant children in the

provision of public education, even if, as the court

held, education was not a “fundamental right” under

the constitution.

Not only does this case establish that there are

constitutional constraints placed on government

officials in their behavior towards undocumented

immigrants generally, but it promotes the notion

that children likely to become permanent members

of American society should not be barred from

effective membership: 

“It is difficult to understand precisely what the State

hopes to achieve by promoting the creation and 

perpetuation of a subclass of illiterates within our

boundaries, surely adding to the problems and costs
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that the agency had the authority to determine that 

a six year old lacks the capacity to sign and submit

personally an asylum application and that, in the

absence of special circumstances, “the only proper

adult to represent a six-year-old child is the child’s

parent, even when the parent is not in this 

country”37).

The courts have also long recognized that legal rep-

resentation is critically important for unaccompanied

or separated children in custody: “these children

encounter a stressful situation in which they are

forced to make critical decisions. The interrogators

are foreign and authoritarian. The environment is

new and the culture completely different. The law

is complex.... In short, it is obvious to the court

that the situation is inherently coercive.”38

Since courts have been known to discredit children’s

testimony simply because they are children39 or

because as children they are deemed to be manifestly

apolitical,40 this acknowledgement of the severe

handicaps and obstacles they encounter in securing

protection is most welcome. Recently the th Circuit

has established that no alien child should go unrep-

resented by counsel in removal proceedings41 and

that the DHS must serve notice of hearings not only

on the child but on the person to whom the child

was released from custody.42 These decisions repre-

sent significant progress for unaccompanied and

separated child asylum seekers, and an overdue

acknowledgement of the unsatisfactory access to

judicial review that has hampered these children’s

access to protection for too long.

11.3 When Does a Grant 
of Asylum Not Really Mean 
Immediate Protection? 

T hough a grant of asylum brings with it 

protection and benefits, in at least one 

situation it may not be conclusive: when

the government authorities appeal the asylum grant,

thereby prolonging the child’s state of limbo.43

It is not uncommon for the ICE trial attorney 

to appeal a child’s grant of asylum, often as a mere

procedural formality. This may create real hardship

for a child, since eligibility for asylum benefits only

occurs after there is a final grant of asylum, which is,

when all appeals are resolved. Because of the delays,

a child who has been granted asylum but whose case

is being appealed may have to wait seven months 

for this to be concluded before he or she has access

to social service and educational benefits and psy-

chological security.

When the INS still retained custody of children

in immigration proceedings, children whose asylum
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whether a group can constitute a “particular social

group.”25 Both cases provide useful avenues for legal

argument on behalf of certain groups of child asylum

seekers, such as those fleeing rights violating custom-

ary practices, child abuse or stigmatized groups such

as gangs. Children fleeing domestic violence are fur-

ther assisted by the th Circuit decision in the case of

Aguirre-Cervantes.26 This case builds on the earlier

cases just referenced by holding that victims of familial

violence can seek asylum based on their abuse at

home, because members of a family who live together

and are abused by one of their members can constitute

a protected social group.

Other attempts to expand the protective scope

of asylum for children have not so far been upheld,

such as the claim that Honduran street children con-

stitute a particular social group.27 The courts have

also rejected the claim that forced recruitment of a

child constitutes persecution,28 even if this includes

uncontested evidence of beating.29 Indeed the 

starting point for courts has tended to be that the

standards applied to adults must be applied, mutatis

mutandis, to children because of “the absence of

a statutory intent to apply a different standard for 

a juvenile.”30 The th Circuit has also, so far,

rejected the claim that a child of forcibly sterilized

parents is automatically eligible for asylum ipso facto,

though the same court held that the economic and

emotional consequences of such sterilization on the

child, including fines on the family, denial of access

to education and violence including the forced steril-

ization itself directed at the parents, might amount

to persecution of the child.31 Equally unsuccessful,

so far, have been the attempts by Chinese child asylum

seekers to escape blackmail and extortion by “snake-

heads,” the notorious transnational criminal gangs

that smuggled them into the U.S.32 On the other

hand, a child who left China without the requisite

official permission, and claimed that he risked 

torture if returned because of his illegal departure,

succeeded in having his removal order vacated by 

the th Circuit.33

In addition to substantive questions the federal

courts have also dealt with unaccompanied or sepa-

rated children’s asylum appeals that raise procedural

questions or that challenge the BIA’s decision making

process. In one, notorious, case, a member of a group

of Tanzanian boys who had entered the U.S. to attend

the International Boy Scout Jamboree left the group

and applied for asylum once he realized that his dis-

appearance had received extensive international media

coverage, likely to antagonize his home government

and to lead to imprisonment and persecution on his

return. Upholding the boy’s application, the rd Cir-

cuit delivered a swinging attack on the BIA’s reasoning,

referring to parts of the Board’s arguments as “either

disingenuous or embarrassingly naïve.”34

Another, even more highly publicized case con-

cerned Elian Gonzalez, the six-year-old unaccompanied

boy from Cuba, who was rescued at sea five days

after surviving a shipwreck that killed his mother

and all other passengers on his boat. In the face of

a bitter and highly politicized dispute between the

child’s Cuba based father who opposed the asylum

application and sought return of his son to Cuba,

and the child’s Miami based maternal relatives who

instructed attorneys to file the asylum application

and take all possible legal steps to keep the child in

the U.S., the th Circuit wrestled with a number of

procedural issues.35 These included whether there

was an obligation on the INS to interview the six-

year-old to ascertain his views about asylum (they

concluded there was not), whether the failure to

appoint a guardian-ad-litem on Elian’s behalf viti-

ated the proceedings (they held it did not because

Elian was well represented by a “friend” in the person

of his relative 36), whether the INS’s decision that 

the three asylum applications presented on Elian’s

behalf, one of which was signed by him, were invalid

was challengeable (they concluded it was not, and
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situations.”45 This important principle was also 

evident in the influential Adoption and Safe Families

Act of , which prioritized focusing on permanent

placement options for children removed from their

families and placed into the care of domestic child

welfare agencies.

Appeals of asylum grants to children are con-

trary to this important permanency principle and

the practice should be re-examined by ICE. A change

of policy would have the dual benefit of streamlining

procedures for children, and also minimizing addi-

tional appeals to the BIA. It appears that ICE in some

situations adopts policies of appealing all cases of

a certain category, as one can infer from the Febru-

ary , , memo from the ICE Acting Principal

Legal Advisor, which was issued solely to clarify that

“Chief Counsel are not required to reserve appeal

on all grants of CAT [United Nations Convention

Against Torture] protection by the immigration

judges.”46 If the ICE Principal Legal Advisor’s office

can decide to appeal all cases of a certain type, it

seems logical that the office could also decide not

to appeal all cases of a certain type, such as children’s

asylum grants.
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grants were appealed were not routinely released

while the appeal was pending, so an appeal could

also result in prolonged detention. Since the transfer

of custody to ORR, these children are almost always

transferred to an ORR-funded long-term foster care

placement for the duration of the appeals process.

Thus, while they are technically still in federal cus-

tody, these children are typically in a foster home

placement rather than an institutional setting. In 

FFY  there were five such appealed cases in ORR

custody, and in FFY  an additional five cases.44

It is difficult for children with appealed asylum

grants to understand what is happening with their

cases—they won, yet they didn’t; they have asylum,

yet they don’t. In the case of one child mentioned

earlier in this report, ICE appealed his grant of asylum.

When informed that he would have to wait an addi-

tional  days before the possibility of release from

detention, the child was so despondent that he vol-

unteered for removal back home, risking his life

rather than face prolonged detention. The long uncer-

tainty and the emotional roller coaster of the asylum

process can become a mental torture for children.

A fundamental principle in child welfare is the

need to establish permanence in a child’s life. This

principle is underscored in a report to the U.S.

Congress by the Department of Health and Human

Services regarding kinship foster care. One of the

three basic goals of the U.S. child welfare system is

listed as “promoting permanency in their living 
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Children who are granted asylum by an immigration

judge and have no appropriate family members to

care for them in the U.S. are eligible for a specialized

refugee foster care program coordinated by ORR and

implemented by Lutheran Immigration and Refugee

Service (LIRS) and the U.S. Conference of Catholic

Bishops (USCCB).

As stated earlier, EOIR does not retain data about

child asylum applications; the data below indicate the

number of cases where ICE appealed a child’s grant

of asylum by an immigration judge, thus prolonging

the child’s legal case. This is not reflective of all ICE

appeals in children’s cases, merely those still in ORR

custody with no family members to care for them.

Selected ORR Data for Children Granted Asylum

by an Immigration Judge 

(Through the Defensive Application Process) 

FY  Five Cases in ORR custody on appeal 

—  Guatemala and  Guinea

FY  Five Cases in ORR custody on appeal 

—  Guatemala and  Honduras

FY  One Case in ORR custody on appeal 

— Honduras
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Parent? INS Treatment of Unaccompanied Refugee
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 Flores v. Ashcroft, ––RJK (C.D. Cal),

Stipulation and order, Kelleher, J.
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 Case of Alfredo Lopez Sanchez, a Mayan boy 

from Guatemala, whose detention was success-

fully challenged before a District Court Judge in

Miami. Yet, despite alternative offers of accom-

modation, the court held it could not “dictate to

the INS where to place a juvenile alien”. Building

Blocks for Youth Action Packet. For another case

concerning an application for a writ of habeas

corpus to challenge the detention of a minor as

an adult, see Joseph v. Ridge, No. – (U.S.

District Ct., Eastern District of Louisiana, ).

 Sanchez-Trujillo v. INS ,  F.d ,

(th Cir. ); Lukwango v. Ashcroft,  F.d 

 (rd Cir. )

 Tchoukhrova v. Gonzalez, ( th Cir.) 

WL .

 INS v. Hernandez-Montiel,  F.d 

(th Cir. ).

 In re C.A., BIA  November .

 Thomas v. Gonzalez U.S. App. Lexis 

(th Cir. ).

 Castellano-Chacon v. INS,  F.d  (th Cir.
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(th Cir. ).
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withdrawn.
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 Flores-Portillo v. Ashcroft ( th Cir) WL

; Escobar v. Gonzalez ( rd Cir.) No.

–. These decisions reverse the more posi-

tive findings of some earlier Immigration Court

decisions, see for example In the Matter of A-M-L,

where an unaccompanied alien street child was

considered to be a member of a particular social

group. Reported in () Interpreter Releases

 (). See also In Re Fuentes-Ortega, A

 , (BIA November , ) regarding a

Nicaraguan street child and son of man mur-

dered in front of the child, for refusing to join

the Contra-guerilla organization). There is a

challenge to the negative approach to “abandoned

Honduran street children” currently pending in

the th Circuit, see Hernandez v. Gonzalez , No.

–, brief for petitioner filed  May .

 Garcia-Garcia v. INS  U.S. App Lexis 

(th Cir. )

 Perez-Garcia v. INS,  U.S. App. Lexis 

(nd Cir. ). The court held that military 

conscription of a minor is not persecution,

regardless of the “highhanded methods”

employed by the Guatemalan military.

 Cruz-Diaz v. INS,  F.d , (th Cir. ).

 Zhang v. Gonzalez, No. – (th Cir. ).

 Zheng v. Gonzalez, No. – (rd Cir. ).

 Lian v. Ashcroft, No. – (th Cir. ).

 Lusingo v. Gonzalez, (rd Cir. ) No. –,

. The case was remanded to the BIA who found

the boy eligible for asylum in a per curiam 

decision dated  December .
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Asylum

Those granted asylum receive an “I-” card. After one

year, thses asylees can apply for permanent resident

status (also known as a “green card,” even though it is

no longer green), which confers the right to remain in

the U.S. indefinitely. Asylees are also eligible for a work

authorization card, as well as a social security number.

SIJS and VAWA

A child whose SIJS application is approved receives 

an SIJS visa. Applicants are encouraged to apply simul-

taneously for permanent residency, for which they 

are immediately eligible once the SIJS application is

approved. They may also apply for work authorization.

Since applicants for SIJS and VAWA use the same forms,

the status and procedures are similar. They will be 

eligible for a work authorization card, a social security

number, as well as any other benefits available to legal

permanent residents.

T-Visas

Applicants for a T-Visa are eligible for the same bene-

fits as refugees from the time they are certified as

trafficking victims. In theory, children are not required

to go through the same certification process as adults

(which includes showing that one is willing to assist

law enforcement to prosecute the traffickers and that

the victim’s continued presence in the U.S. is needed 
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12.1 Legal Status Conferred If Granted

We now review briefly the legal consequences that flow from several types of legal

status discussed in the previous chapters.



Asylee children who are placed with, or are other-

wise living with, extended family are eligible for

transitional assistance, which is generally an eight-

month period of refugee cash and medical assistance

(RCA and RMA). The specific benefits and social

services vary by state but common services available

focus on cultural orientation, English language

learning, employment services, youth services,

family strengthening, social adjustment and mental

health counseling.4

12.3 Family Reunion

I
t is important to note that an adult who is

granted asylum may confer derivative asylee 

status upon his or her spouse and unmarried

children under age .5

However, the reverse is not true for children.

If a child is granted asylum, no derivative benefit is

available to the child’s parents or siblings (though in

the rare circumstance that a minor had a spouse or

child, asylee status would also be granted to those

family members). This is a clear example of anti-

child bias in the law.

If, as seems clear, the reunion and protection of

immediate family members is the purpose of this

legal provision, then there is no justification for

excluding the immediate family of an unaccompa-

nied or separated child. 

Endnotes

 More information on eligibility and services for

trafficking victims available at http://www.acf.hhs

.gov/programs/orr/programs/astvict.htm.

[Cited  January ].

 As of  June , asylees became eligible for

the same benefits as refugees. See ORR State Letter

–, “Asylee Eligibility for Refugee Resettlement

Program Benefits.” Available at http://www.acf.hhs

.gov/programs/orr/policy/sl–.htm.

 Lutheran Immigration and Refugee Service.

[Cited  January ]. Available at http://www

.lirs.org/What/children/URMprog.htm.

 ORR. “U.S. Resettlement Program—An Over-

view.” [Cited  January ]. Available at http://

www.acf.hhs.gov/programs/orr/programs/

overviewrp.htm.

 A spouse or child (as defined in section (b)()

(A), (B), (C), (D), or (E)) of an alien who is

granted asylum under this subsection may, if

not otherwise eligible for asylum under this 

section, be granted the same status as the alien if

accompanying, or following to join, such alien.

INA, Section (b)()(A), (B), (C), (D), or (E).
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in order to prosecute the traffickers). In practice,

however, children must also receive a letter from a

law enforcement entity, which can be tantamount to

requiring law enforcement cooperation. ORR then

issues a letter confirming that a child is a victim 

of a severe form of trafficking, as defined in the

Trafficking Victims Protection Act of  and the

Trafficking Victims Protection Reauthorization Act

of .

The important distinction in services to traf-

ficking victims is that eligibility begins while the

application for a T-Visa is still pending.1 T-Visas

last three years and then a person may apply for 

permanent residency.

12.2 Public Benefits 
if Granted Asylum

C hildren receiving a final grant of asylum

(as distinct from those with asylum on

appeal by USICE) are eligible to receive the

same benefits as someone entering the U.S. with

refugee status.2 Unaccompanied and separated 

children who do not have parents in the U.S. to care

for them are eligible for the specialized refugee foster

care programs funded by ORR and coordinated by

Lutheran Immigration and Refugee Service (LIRS)

and the U.S. Conference of Catholic Bishops

(USCCB). Services and benefits available through

these programs are shown on the chart below:
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Services and Benefits available through Specialized Refugee Foster Care Programs

Funded by ORR and coordinated by Lutheran Immigration and Refugee Service and the U.S. Conference of Catholic Bishops

■ Indirect financial support 

for housing, food, clothing,

and other necessities 

■ Intensive case management 

by a social worker 

■ Medical care 

■ Independent living skills 

training 

(i.e. consumer and budget-

ing skills, housing, food

preparation, social and legal

systems, transportation,

education, community

resources, health and 

sexuality)

■ Education and English as a 

Second Language (ESL)

■ Tutoring and mentoring 

■ Job skills training and career

and college counseling 

■ Mental health services 

■ Ongoing family tracing,

where possible 

■ Cultural activities and 

recreation 

■ Special educational services,

where needed 

■ Legal assistance3



A key question throughout this report is whether,

and if so to what extent, children should be treated 

differently from adults. How do we balance standard

childhood protections like the appointment of legal

representation and a guardian to protect a child’s best

interests (as required in both international law as well

as U.S. criminal law), against an established system 

of immigration law which makes no assurance of

such provisions? Do our current politicians have the

political will or courage to pass legislation protecting 

a population with little or no voice and absolutely no

voting power, amidst an increasingly pervasive climate

of skepticism towards newcomers in general? On the

other hand, can the U.S. public continue to accept cir-

cumstances where a child seeking protection is forced

to face a judge in a foreign language, an unfamilar

culture, and in an adversarial setting, with no attorney

or guardian to guide him or her through a complex

legal system? Can the public continue to accept the

possibility of other children like Edgar Chocoy,

deported to their countries of origin, and killed upon

return, despite requests for protection in the U.S.?
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13.1 Conclusion

The presence of unaccompanied and separated children in the U.S. raises difficult

questions about the appropriate balance between immigration enforcement

priorities, particularly in the post-September 11th world, and larger national

principles of child protection and family reunification.



implicitly assumed to be an adult remedy.

For example, why else would Central American

street children fleeing persecution by state and non-

state actors be excluded from protection? The other

is that asylum for children has been too narrowly

conceived and not in line with developments in

refugee jurisprudence for adults. As such, children’s

claims have been ignored because policy makers,

administrators and immigration judges have tended

to operate with a myopic, adult focused lens, missing

the opportunity to listen to (and even to elicit) the

factual basis for the asylum claims that slip between

their fingers.

These missed claims include many of the stories

we have described in the report—the cases of unac-

companied and separated children fleeing physical,

sexual or “customary” abuse by parents beyond the

reach of domestic law, or systematic violence from

gangs, traffickers, smuggling networks, tyrannical

employers.

Expanding the conception of asylum for children

is not an argument for preferential treatment, but

simply a claim for equal protection for children. Just

as a broader range of adults have benefited from 

asylum than might have been expected half a century

ago, in line with social and political developments, so

the same dynamic and rights based approach should

benefit children.

Sexuality and other aspects of gender persecu-

tion, harms by non-state actors, and infliction of

persecution without intent to harm (as with

female circumcision) have all formed the basis of

successful adult asylum claims. Fleeing child-specific

state persecution, running from physical, sexual or

customary parental abuse, escaping systematic gang

violence, and leaving smuggling networks are all sit-

uations capable of fitting into the terms of the 

Refugee Convention and thus should be recognized

in the administrative rulings of the U.S. Citizenship

and Immigration Service. Moreover, the same expan-

sionary conception of political asylum afforded to

adults in the U.S. judiciary system should also be

afforded to children. We hope our report will stim-

ulate 

advocates and decision makers to enter into these

arguments and broaden their field of vision.

POINT THREE

The problems and solutions identified in this 

report can be solved relatively easily in the U.S.,

without jeopardizing the migration management

programs and without instituting open door

immigration policies or establishing reckless

incentives to use children as migration anchors

or investment commodities. 

Children need and deserve protection. When that is

available in the home country, normally that is the

best place for children to be. Accordingly we believe

that the U.S. has a right to return to their homes

children who are not entitled to protection in the

destination state and who have safe and suitable

child care environments to return to where their

human rights will be fully respected. In this sense,

ours is not a call for a ban on return of all unaccom-

panied or separated children. Indeed we believe that

in many cases a more child-focused asylum system,

which would carefully elicit the views of the unac-

companied or separated children it processed, would

establish relatively early on the viability of return

where it exists. Asylum seekers, trafficked children,

or children destined to bonded domestic labor or

other forms of forced labor should be entitled to

effective state intervention.

Where children clearly lack sources of protection

at home, however, they should be granted asylum or

analogous and permanent protection, in recognition

of the primacy of their claim to protection as children.

This status should be accompanied by law enforce-

ment measures directed against those that would
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When a child dies despite the U.S. child welfare

system’s familiarity with his or her protection needs,

the general public typically reacts with horror, law-

suits, and calls for measures to ensure such a tragedy

never happens again. Individual children’s cases become

household names and state or national legislation

takes on the moniker of the child memorialized, such

as “Amber Alerts,”“Megan’s Law,” or “Jessica’s Law.”1

No such outrage occurred in response to Edgar

Chocoy’s death. A group of concerned advocates sent

letters to EOIR, ORR and DHS, and received a tepid

reply from EOIR expressing sorrow at Edgar’s death,

along with a defense of its actions in the case and the

assurance that “the procedures during the Immigra-

tion Court proceedings were fair.”2

To address some of these urgent yet difficult

questions, we set out in the following paragraphs,

our conclusions and recommendations based 

on our year-long study of U.S. laws, policies 

and practices relating to unaccompanied and 

separated children. 

Many of our recommendations emerged out of

conversations with practitioners working in the

field, with decision makers, with INS or DHS per-

sonnel, with advocates and policy makers, with

children themselves. Because we encountered many

thoughtful and caring individuals, dedicated to

making the best outcomes within the constraints of

the system within which they were working, we are

hopeful that our recommendations will resonate

and provoke discussion and eventually change.

While we are aware of the political obstacles to

improving the protections available to unaccompa-

nied and separated children given their political

marginality and weakness, we are also mindful of

the child welfare principles that animate public 

policy towards children generally and that govern

much public discussion of children’s issues.

To give a framework to our recommendations, 

let us first highlight the three main arguments that

have been made throughout this report. 

POINT ONE

The U.S. simply does not provide adequate protec-

tion to unaccompanied and separated minors.

This protection deficit needs to be recognized for

what it is—a systematic failure to acknowledge the

primacy of childhood in the population we have

studied.

Indeed, the U.S. persists with policies that

advance the immigration control agenda despite

troubling and predictable human rights violations

against children. We suggest that making this protec-

tion deficit clear and transparent is an urgent respon-

sibility, and a necessary prelude to policy reform and

change. Child migration is not an exceptional or

unpredictable occurrence, but a systematic phenom-

enon which needs to be acknowledged, recognized

and prepared for.

Its scope needs to be noted—through statistical

data collection, government planning and legal

structures; and the social needs it gives rise to need

to be addressed. The U.S. has thus far failed to

develop a systematic data collection procedure. If we

are to understand the true nature of the U.S. immi-

gration system’s treatment of unaccompanied and

separated minors, then all studies must be based on a

set of comprehensive statistics.

POINT TWO

Children applying for asylum and the children we

interviewed have a stronger claim to asylum than

has been recognized or acknowledged so far. 

There are two reasons for this. One is that children

with claims analogous to adults are being left out of

the refugee protection system because asylum is
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concentrate oversight and overall management

of federal interactions in an agency able to

approach the issues from a child welfare orien-

tation rather than an enforcement mandate.

■ 3.6 Lawmakers should pass legislation that will

make immigration policies and procedures more

attuned to the needs and vulnerabilities of children,

such as the Unaccompanied Alien Child Protection

Act, the DREAM Act, and the Widow’s and

Orphans Bill.

CHAPTER 4

Other Forms of Protection Available to
Children under U.S. Immigration Law

■ 4.1 Regarding Special Immigrant Juvenile 

Status (SIJS):

• “Freeze” the child’s age to the age at the time 

of application, rather than age at the time of

adjudication, to ensure that children are not

penalized by bureaucratic delays.

• Remove from USICE the responsibility for

determining “specific consent” for potential 

SIJS applicants in federal custody, and transfer

to an office within the Department of Health

and Human Services (DHHS), while also con-

sidering the elimination of this duplicative

requirement altogether.

• Waive filing fees for SIJS applicants, as with

Amerasian and asylum applicants.

• Allow consideration of humanitarian grounds

in allowing parental reunion for certain SIJS

recipients (such as children separated from par-

ents due to civil conflict, or children who have

been abused by a relative or guardian but who

maintain a relationship with a parent.)

• Promote consistent and sensitive handling,

transfer SIJS adjudication responsibilities from

the USCIS district offices to the USCIS VAWA

unit at the Vermont Service Center, and provide

appropriate funding for this transfer of duties.

• Encourage appropriate care of children regardless

of immigration status and allow state or county

foster care providers to collect Title IV-E federal

reimbursement funds for children granted SIJS

status while in foster care, with funding retroac-

tive to the child’s date of entry into foster care.

■ 4.2 The Violence Against Women Act (VAWA)

should be used as a model for making other

immigration categories more child sensitive.

■ 4.3 Given the very low numbers of child T-Visa

recipients, more creative strategies must be 

implemented by advocates and federal govern-

ment agencies in order to identify child victims 

of trafficking in the U.S.

• Reverse the requirement that child T-Visa 

applicants obtain law enforcement endorsement

in order to receive ORR-funded services, so that

children are truly exempt from the obligation 

to cooperate with criminal prosecutions, as

intended by law.

■ 4.4 The Department of Homeland Security must

promulgate regulations for the implementation of

the U-Visa, so that it can be appropriately applied

to both children and adults.

• The child-specific aspects of the T and U-Visas

should be made consistent in including most

favorable elements to child applicants for either

visa; for example, allowing T-Visa applicants to

also have an adult “parent, guardian or next friend”

to speak for the child, and allowing U-Visa

grantees to also be eligible for refugee benefits.

CHAPTER 5

Identification and Initial Action

■ 5.1 The U.S. Coast Guard (USCG) should:

• Clarify the definition of unaccompanied and

separated children used by USCG.
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exploit and blackmail the children. This approach

would reinforce and render consistent fundamental

ethical standards, standards which are reflected in

domestic child welfare norms and legislation. It would

also uphold legal obligations derived from interna-

tional human rights law regarding protection from

persecution and torture.

13.2 Policy and 
Practice Recommendations

Numerous recommendations have been 

made throughout this report. The following is 

a summary of these recommendations from 

the preceding chapters.

CHAPTER 3

General National Legal Framework

■ 3.1 Federal agencies (both within the same agency

and between different agencies) should adopt con-

sistent, uniform terminology and definitions

regarding unaccompanied and separated children.

■ 3.3 Lawmakers and advocates should incorporate

the principle of the best interests of the child 

into existing and future immigration legislation

and policy.

■ 3.4 Children’s asylum cases should originate in the

affirmative process (through the Asylum Office).

■ 3.5 Federal agencies should improve service 

coordination, data gathering, data management

and tracking of unaccompanied and separated

children served by the federal government. Law-

makers should require cooperation, collaboration

and transparency among federal agencies in 

compiling and maintaining statistics on unaccom-

panied and separated children in immigration

proceedings.

• Within the agencies of the Department of

Homeland Security, consolidate the various

responsibilities for children’s issues in the more

service oriented U.S. Citizenship and Immigra-

tion Services (USCIS), in order to promote a

consistent, child-sensitive approach to matters

involving minors.

• Between the various federal agencies involved

with unaccompanied and separated children,
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These recommendations, which take into account a

human rights approach, will result in the protection

of children who otherwise would have been returned

to harm in their countries of origin, furthering the

larger goal of child protection.

As this report demonstrates, punitive, inconsistent,

and adult-centered policies damage the unaccom-

panied and separated children to whom they apply.

This traumatization (or retraumatization) is too

high a price for society to pay for the sake of an

unproven, unlikely deterrent message. Ultimately,

protecting the rights of these particularly vulnerable

children is a way to protect the civility and ethical

basis of our own society.



■ 6.4 Allow children to be released to family for the

completion of legal proceedings.

■ 6.5 Children without relatives to whom they can

be released should be cared for in home-like

arrangements as promptly as possible.

■ 6.6 Regarding State juvenile court proceedings:

• Children without juvenile delinquency charges

should not continue to be held in juvenile

detention facilities while awaiting interviews

with immigration officials. This situation

requires either more timely coordination

between federal immigration officials and local

juvenile detention officials, or the immediate

release of children who have been cleared of

juvenile delinquency charges.

• The SIJS unit in Los Angeles County should be

replicated for youth in delinquency proceedings

in Los Angeles County.

• The SIJS unit in Los Angeles County should be

replicated by child welfare agencies in other coun-

ties and states which have a significant number of

foreign-born children in foster care or otherwise

dependent upon the juvenile court.

CHAPTER 7

Representation

■ 7.1 Federal agencies with an interest in fair and

efficient court proceedings for children (such as

EOIR, ORR, and ICE) should fund legal orientation

and representation programs for children in immi-

gration proceedings. Statutory bars to federally

funded representation should be reexamined in

light of children’s needs for legal representation 

in immigration proceedings.

■ 7.2 The American Bar Association’s Standards for

the Custody, Placement an Care; Legal Representation;

and Adjudication of Unaccompanied Alien Children 

in the United States should be used to train attorneys,

judges, trial attorneys and others working with

children involved in Immigration Court proceedings.

• Child asylum applicants should be released 

to community-based programs rather than

detention or institutional programs.

CHAPTER 8

Special Considerations in Children’s 
Asylum Claims

■ 8.0 The EOIR “Guidelines for Immigration Court

Cases Involving Unaccompanied Alien Children”

should be strengthened so that they are require-

ments, rather than merely suggestions, and include

discussion of adjudicating children’s claims.

■ 8.1 Regarding credibility:

• Legal service providers should follow the good

practice example of the Midwest Immigrant

and Human Rights Center (MIHRC) in Chicago,

Illinois, and the Florence Immigrant and Refugee

Rights Project (FIRRP) in Florence, Arizona, in

getting evaluations and expert testimony by

mental health professionals for all child asylum

applicants.

• Training for decision makers (such as immi-

gration judges and asylum officers) on child

development and the impact of trauma on 

children, particularly adolescents, should be

provided and/or improved.

• Decision makers should follow UNHCR

guidance regarding child asylum seekers by

allowing greater weight to be given to objective

evidence than to subjective testimony.

■ 8.2 Regarding age determinations:

• Responsibility for making decisions in age 

dispute cases should be given to ORR.
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• Improve training of USCG officers on the needs

and vulnerabilities of children and the identifi-

cation and treatment of unaccompanied and

separated children.

• Reconcile expedited removal and credible fear

procedures for unaccompanied and separated

children occurring off-shore (i.e. onboard Coast

Guard cutters) with those occurring on-land,

particularly regarding identification and special

procedures for these populations.

■ 5.2 Customs and Border Protection (CBP) should:

• Develop a protocol regarding adults who

accompany children—who is considered a 

relative or guardian, what rights/authority do

they have, how to evaluate relationships?

• Transfer children promptly to ORR custody and

defer Immigration Court appearances until

after children are transferred to ORR custody

and have had a chance to obtain legal counsel.

■ 5.3 Loopholes which exclude unaccompanied and

separated children from accessing asylum should

be removed by:

• Developing consistent guidance on exempting

children from expedited removal.

• Using guidance regarding children and expedited

removal to develop consistent guidance for

exempting children from reasonable fear

process.

• Ensuring child-specific training for all USCG, CBP,

and BP personnel who interact with children.

• Exempting children from the restrictions of the

Visa Waiver Program (VWP); allowing children

who have entered through VWP, as well as

stowaways, to enter removal proceedings rather

than “asylum only” proceedings, in order to

make available more legal protections.

• Allowing children to speak with an attorney and 

a family member before deciding between 

voluntary departure and voluntary return; in

cases where a child initially opts for a court

hearing but later changes his or her mind and

decides to choose voluntary return, the govern-

ment should dispense with formal removal

proceedings.

• For children with voluntary departure unable

to pay their transit home, exempting them from

payment rather than requiring a formal removal

order to authorize government payment.

CHAPTER 6

Interim Care—
Whose Responsibility are They?

■ 6.1 ORR should evaluate and expand its pilot

project on the use of guardians ad litem for children

in federal custody for immigration violations,

adopting an ultimate goal of providing guardians

ad litem to all unaccompanied and separated 

children in federal custody for immigration 

violations.

■ 6.3 Regarding detention, federal agencies should:

• Refrain from using secure detention, unless 

a child is at risk of harming him- or herself

or others.

• Adopt a stated policy of considering the best

interests of the child and the least restrictive 

setting in placement decisions.

• DHS agencies should cease from using restraints

with children, unless a child is at risk of harm-

ing self or others.

• Adopt a policy of using institutional care 

for short-term placements only, with non-

institutional alternatives used as the preferred

option for longer-term placements.
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• Improve training for BIA Members regarding

the handling of children’s cases, perhaps in con-

junction with training for immigration judges.

• Allow BIA staff attorneys and Board Members

to specialize in handling children’s cases.

• Ensure legal representation for children’s cases

on appeal before the BIA, perhaps in conjunc-

tion with the “BIA Pro Bono Project.”

• Increase the number of BIA precedent decisions

in children’s cases to establish more legal prece-

dent for children in immigration proceedings.

■ 11.2 Skilled legal representation should be much

more widely available to increase the volume and

quality of cases appealed before the federal courts.

• Promulgation of regulations effectively 

implementing the Flores agreement should 

proceed without further delay. Implementation

should be monitored and reported on regularly.

• Immigration court and BIA decisions should be

more widely and accessibly reported so that the

difficulties in tracing relevant precedents do not

compound the obstacles already facing advocates.

■ 11.3 ICE trial attorneys should adopt a policy 

of not appealing children’s asylum grants in order

to promote stability and permanence for child

asylum applicants.

CHAPTER 12

Outcome and Consequences

■ 12.2 Child asylees should be allowed to confer

derivative status to their immediate family mem-

bers (parents and siblings), just as adult asylees

are able to confer derivative status to their imme-

diate family members (spouse and children). The

T-Visa statute should be used as a model for this

since it allows applicants to reunify with a spouse,

parents, children and unmarried siblings.
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• ORR and ICE should develop a distinct program

to care for youth during age determination pro-

cedures, as an alternative to secure adult detention.

• Alternative procedures for determining age

should be considered (such as the suggested

evidence in the SIJS statute), assessing the 

totality of the evidence rather than relying 

on one single forensic source.

■ 8.3 The notion of persecution in children’s claims

should be broadened by decision makers.

■ 8.5 Decision makers should consider child-

specific forms of persecution, especially in the 

category of “Particular Social Group.”

■ 8.6 The “internal relocation” grounds for denying

asylum should rarely, if ever, be applied to children.

CHAPTER 9

First Instance Determinations—
Affirmative Process

■ 9.1 The Asylum Office should adopt a policy of

rescheduling unrepresented children’s asylum

interviews so that they may obtain legal assistance.

■ 9.2 The Asylum Office should allow the assign-

ment of children’s cases to particular asylum

officers skilled in interviewing children.

■ 9.3 Regarding the required Asylum Office Head-

quarters review of unaccompanied children’s

cases, the process should be faster, the purpose

clarified, and the description of acceptable

guardians specified.

■ 9.4 Asylum Offices should ensure that children

have legal representation before proceeding with

an asylum interview.

■ 9.5 In children’s cases, adjudicators should take

more initiative in securing evidence, while also

giving children more benefit of the doubt when

evidence is unavailable.

CHAPTER 10

Second Instance Determinations—
Defensive Process

■ 10.1 Child asylum applicants should have their

claims heard initially in the more child-friendly

affirmative procedures employed by the Asylum

Office.

■ 10.2 EOIR should compile existing good practices

in Immigration Court “children’s dockets” and

require a more uniform approach to handling

children’s cases.

• EOIR and the Office of the Principal Legal Advisor

should improve training for immigration

judges and trial attorneys on working with 

children in the courtroom.

■ 10.3 Judges handling large numbers of children’s

cases should be allowed to specialize, providing

them with additional training and resources related

to working with children in the courtroom.

• Statistics on children should be maintained 

separate from the general population, in order

to compile statistics on children’s cases and to

allow immigration judges to focus on a child’s

needs rather than on the speed of the case.

CHAPTER 11

Judicial Review

■ 11.1 The Board of Immigration Appeals (BIA)

should:

• Prioritize children’s cases to ensure that they 

are decided before children turn  years of age

and to maximize eligibility for age-limited 

benefits.

• Handle children’s cases similarly to VAWA

“battered spouse” cases, for the purposes of

case tracking and compiling accurate statistics

on children’s cases.
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APPENDIX  3

Additional Remedies for Children

■ A3.1 VAWA cancellation of removal should be

used as a model to create a general cancellation 

of removal provision for children.

■ A3.3 The U.S. implementation of the Convention

Against Torture (CAT) should include a consider-

ation of what constitutes torture for children, and

the acquiescence standard (that governments

must knowingly acquiesce to torture for it qualify

under CAT) should not be applied to children.

Endnotes

 More information on Amber Alerts available 

at http://www.missingkids.com/missingkids/

servlet/PageServlet?LanguageCountry=en_

US&PageId=.

For more on Megan’s Law, see: http://www

.missingkids.com/missingkids/servlet/

PageServlet?LanguageCountry=en_US&Page

Id=.

For more on Jessica’s Law see: http://www.moga

.state.mo.us/statutes/C–/.HTM

 Letter from Michael J. Creppy, Chief Immigration

Judge, EOIR, to Crystal Williams, American

Immigration Lawyers Association.  July .



the Border Patrol adheres to the guidelines outlined

in Reno v. Flores,  U.S.  (), and Perez-Funez

v. INS District Director,  Supp.  (). These court

decisions are available for review through the Internet

and legal publications, and a copy of Reno v. Flores is

enclosed with this letter. The Office of Juvenile Affairs,

Department of Health and Human Services, has

oversight responsibility for juveniles being detained

during removal proceedings and those held as

material witnesses for court litigation.

I encourage you to also contact the Detention

and Removal Office, U.S. Immigration and Customs

Enforcement, which might have documentation

regarding the information you are requesting.”2

NOTE: The copy of the Reno v. Flores case enclosed with 

the letter cited above was from the U.S. Supreme Court

case, however this was not the final settlement in the case.

Numerous follow up requests to CBP for general statistical

information on children, as referenced in the letter, and

other matters went unanswered.

Response by U.S. Immigration and Customs

Enforcement to request for statistics on unac-

companied and separated children who had 

been in the custody of the former-Immigration 

and Naturalization Service:

“ICE would like to assist you, however, we no longer

maintain the requested information. Currently, the

Office of Refugee Resettlement (ORR) assumes the

function of Juvenile Detention. Furthermore, I have

taken the opportunity to forward your request to

ORR. If you wish to personally contact ORR, their

office address is ....

I trust the information provided will be helpful.

Should you have further questions regarding this matter,

please contact the Department of Health and Human

Services. If you have questions regarding specific ICE

matters you may visit us at www.ice.gov/”3

Response by the Executive Office for Immigration

Review (EOIR) to request for statistical data on

children’s cases before the Immigration Court, 

and for interviews with immigrant judges:

“Please be advised that the Executive Office for Immi-

gration Review (EOIR) does not maintain the records

of minors, nor does EOIR track birthdates. Therefore,

there is no information responsive to your request.”4

“Concerning your request to interview specific

judges, let me propose a different way to get you the

information you seek. Many of the questions in your

interview outline ask, explicitly or implicitly, for

policy recommendations. As you will appreciate,

policies and procedures for the Immigration Court

are made by this office and by the Department of

Justice. I would not want to put any of our judges in

a position responding to policy questions on behalf

of the Court or the Department....”5
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Response of the U.S. Coast Guard, DHS, to request

for statistics on the number of unaccompanied and

separated children interdicted at sea:

“The Coast Guard does not keep statistics on the number

of unaccompanied minors that we interdict at sea.

Anecdotally, the percentage of unaccompanied minors

out of the total number of undocumented migrants

interdicted by the Coast Guard is very small ....

Upon interdicting migrants at sea, the Coast

Guard identifies any unaccompanied minors and

reports them to the Bureau of Population, Refugees

and Migration (PRM) at the Department of State, the

Bureau of Citizenship and Immigration Services

(CIS) at the Department of Homeland Security, and

the U.S. country team so that those entities may take

appropriate measures for when they arrive in port.

The Coast Guard is sensitive to the issue of unac-

companied minors within the migrant population

and takes the appropriate steps to identify and care

for them while they are onboard a cutter. The follow-

ing quote is from the Coast Guard Maritime Counter-

drug and Alien Migrant Interdiction Operation Manual

(COMDTINST M16247.4), which provides guidance to

Coast Guard units pertaining to all aspects of migrant

interdictions. ‘Unaccompanied Children—Provide

special attention and care to children who are not in

the custody of a parent or relative. Solicit among the

migrant families and single women for a sponsor to

look after each child. If no sponsors are found, make

special berthing and meal arrangements to ensure the

safety and security of unaccompanied children.’”1

Response of the U.S. Customs and Border

Protection, DHS, to request for statistical data 

on unaccompanied and separated children who 

are picked up by the Border Patrol:

“The Border Patrol tracks apprehension information

for minors who are at or below the age of  years

and those from  to  years of age. These statistics

provide gender information and location of apprehen-

sion but do not indicate whether the persons were

unaccompanied, separated or accompanied by an adult.

For example, in fiscal year , the Border Patrol

apprehended , juveniles. To delineate whether

these juveniles were accompanied or unaccompanied

would require a hand search of arrest records from

twenty Border Patrol sectors. Researching these files

would be very labor intensive. Additionally, these files

are purged every three years and would not cover all

the dates you requested.

In addition, you requested assistance in compiling

internal policy and practice documents on dealing

with children who are unaccompanied by a parent.

This would include children who are entirely alone, as

well as children accompanied by a nonparental adult.

In the processing and detention of all juveniles,
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Response by the Board of Immigration Appeals
(BIA) to request for statistical data on children’s

appeals before the BIA:

“Currently, the EOIR computer database does not

capture date of birth. Therefore, it is not possible 

to ascertain which aliens are minors or not for the

purposes of this, or any, request.

Further, the BIA does not currently track which

type of relief application is on appeal or the decision

on the individual applications at the BIA. We only

capture the decision on the entire case.

EOIR is currently in the process of converting 

to an entirely new database in which some of these

data elements will be captured. Hopefully, by the

end of  we will be able to better answer these

types of questions.”6

Response by the EOIR to request for assistance 

in identifying new Immigration Court and BIA

decisions involving children as the principal 

asylum applicant:

“EOIR’s current electronic records system does not

allow entries for dates of birth. Therefore, we are

unable to accurately identify cases, whether new

decisions or completed case decisions, involving

children under the age of .

Recognizing this and other limitations of our

electronic records system, EOIR has been dedicating

tremendous resources over the past few years to

designing and implementing a new system. Named

CASE (Case Access System for EOIR), the new

electronic records system will be able to track an

individual’s date of birth. CASE is expected to be

operational within the next calendar year, at which

time we should be able to identify the information

you seek.”7

Endnotes

 Letter to from Kevin J. Puzder, LTJG, Office of

Law Enforcement, U.S. Coast Guard, to Susan

Schmidt.  May . In reply to letter dated 

 February , addressed to Lt. Puzder.

 Letter from Robert L. Harris, Deputy Chief, U.S.

Border Patrol, to Jacqueline Bhabha.  April

. In reply to letter dated  February ,

addressed to Commissioner Robert Bonner,

Customs and Border Protection, DHS.

 Letter from James A. Kuiken, Acting Assistant

Director, Office of Detention and Removal,

USICE, DHS, to Jacqueline Bhabha.  May .

In reply to letter dated  March , addressed

to Tony Tangeman, Director, Office of Detention

and Removal, USICE, DHS.

 Letter from Sandra Williams, Paralegal Special-

ist, Office of the General Counsel, EOIR, to Susan

Schmidt.  May . In reply to letter dated 

 February , addressed to the FOIA Unit,

Office of the General Counsel, EOIR/USDOJ.

 Letter from Chief Immigration Judge Michael J.

Creppy to Jacqueline Bhabha. May .

 Letter from Amy F. Dale, Assistant Director,

Office of Planning, Analysis and Technology,

EOIR, to Susan Schmidt.  December . In

reply to letter dated  November , addressed

to Lori Scialabba, BIA Board Chairman, EOIR.

 Letter from Charles Adkins-Blanch, General

Counsel, EOIR, to Jacqueline Bhabha.  April

. In reply to letter dated  March ,

addressed to Kevin Rooney, Director, EOIR.
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To say that it is complicated to compile an accu-

rate statistical overview of unaccompanied and

separated children seeking protection in the U.S.

would be a serious understatement. 

As described in chapter 2—no government entity

has responsibility for comprehensive data collec-

tion and analysis for this population. 

The U.S. Coast Guard replied to a statistical inquiry

regarding children by clarifying that they only keep

general statistics, not statistics differentiated by age,

and that unaccompanied minors encountered at sea

are referred to “the Bureau of Population, Refugees

and Migration (PRM) at the Department of State and

the Bureau of Citizenship and Immigration Services

(CIS) at the Department of Homeland Security and

the U.S. country team.”1

An inquiry made to Customs and Border Pro-

tection resulted in a reply suggesting that contact be

made with the Detention and Removal Office of USICE

(DRO/USICE).2 An inquiry made to DRO/USICE,

the legacy-INS office which was the custodian for

children in INS custody, resulted in a reply stating

that DRO/ICE no longer maintains the requested

information and recommending that contact be

made with the Office of Refugee Resettlement (ORR)

(even though the fiscal years for which data were

requested fell within the period during which INS

was the custodian, before responsibility was trans-

ferred to ORR).3 ORR was only able to provide data

since March , when they assumed responsibility

from INS.

Our research suggests that information on unac-

companied and separated children in federal

custody prior to March 2003 is a virtual black hole.

The Immigration Court and the Board of Immigra-

tion Appeals were also unable to provide information

on children’s cases because dates of birth are not

tracked.

The only bright spots in this statistical black

hole were the Asylum Office of U.S. Citizenship and

Immigration Services and the Bureau for Population,

Refugees and Migration of the U.S. Department of

State. The staff of both of these offices were helpful

and able to provide data with relative ease on child

asylum applicants and children entering through the

U.S. Refugee Program.

In an effort to improve and coordinate the col-

lection of data on unaccompanied and separated

children coming to the U.S., other federal agencies

would do well to meet with the Asylum Office and

PRM/DOS to learn more about their data collection

methods and to develop more complementary and

comprehensive systems. There is no evidence that

such cross-agency interaction is currently happening.



A. Data from the Asylum Office 4

The statistics below are from data provided by the

Asylum Office Headquarters regarding cases for fiscal

years –5 in which a child was the principal

applicant for asylum in the affirmative process.

1. Average Annual Total of Asylum Applications

received by Asylum Offices, where a child is the

principal applicant, for 1999–2003:

1.a Asylum applications received at Asylum 

Offices—by children:

1999 2000 2001 2002 2003

522 500 557 542 500

1.b Total asylum applications received by Asylum 

Offices—all age groups:6

1999 2000 2001 2002 2003

42,207 46,776 64,731 64,644 46,945

2. Country of Origin Information 

2.a Top  Countries of Origin in cases 

where the principal asylum applicant is 

below age  at the time of application:

. Somalia . Colombia

. Mexico . El Salvador

. Guatemala . Albania

. Haiti . Indonesia

. Ethiopia . Guinea 

The information above is striking when compared

with the primary nationalities of children in ORR

federal custody for FY .

(See chart at the top of next column) >
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Breakdown of Decisions in Children’s Asylum Applications at various Asylum Offices 9

There are eight Asylum Offices in the U.S., each with 

a fairly large area of jurisdiction. The Asylum Office

with the highest grant percentage in children’s cases is

Arlington, Virginia (49%); the office with the lowest

grant percentage is Chicago (17%).

The large difference in grant rates between these

two offices is noteworthy. It may be explained partly by

differences in their respective caseloads. Arlington had

many Somali and Ethiopian applicants with high

grant rates while Chicago had fewer of these national-

ities; Chicago had numerous Salvadoran and Mexican

applicants with a % grant rate, while Arlington had

fewer of these nationalities. But there also appear to

be differences between the offices themselves: % of

Somalis were granted asylum in Arlington compared

to only % in Chicago.

5. Length of Time to Make a Final Decision 

in a Child’s Asylum Application

At the Asylum Office stage only

69% of Cases decided within 3 months

14% of Cases decided within 6 months

6% of Cases decided within 9 months

3% of Cases decided within 12 months

3% of Cases decided within 18 months

2% of Cases decided within 24 months

2% of Cases decided within 36 months 

1.5% of Cases decided over 36 months

6. Male and Female Ratio of Applicants 

by Nationality 

We examined the gender ratio of applicants along

with nationality, in order to get a sense of whether

some nationalities are more likely to send girls or

boys to the U.S. (The overall gender applicant

average was: Female = 43% and Male = 57%.) 

4. Asylum Office Grant Rates in Children’s Cases

3. Asylum Office Approval Rate

In examining the asylum grant rate towards child

applicants, the grant rate has steadily declined since

, ironically the year that the children’s guidelines

were released.

3.a The Asylum Office approval rates for child 

asylum applicants—percentage granted:

1999 63%

2000 51%

2001 40%

2002 36%

2003 31%

It is not clear how to interpret this declining grant

rate, although it could mean a variety of things:

either the children’s guidelines have had a negative

impact on a child’s likelihood of being granted, or,

more plausibly, there was a significant training effort

made regarding the guidelines when they were intro-

duced in , which resulted in a surge of grants in

the first year that has since tapered off. Alternatively,

it is possible that children’s cases have been affected

by an overall drop in asylum grant rates (see below).

3.b The Asylum Office approval rates overall: 8

1999 2000 2001 2002 2003

38% 44% 43% 36% 29%

2.b Top  Countries of Origin for Children 

in ORR Custody in FY 7

Honduras 30% China 2%

El Salvador 26% Ecuador 2%

Guatemala 20% Nicaragua .82%

Mexico 10% Costa Rica .47%

Brazil 3% Other 5.71%

FEMALE MALE

Somalia 45% 55%

Mexico 38% 62%

Guatemala 20% 80%

FEMALE MALE

Haiti 50% 50%

Ethiopia 58% 42%

India 11% 89%

Arlington, Virginia

■ 7.2 Close 

■ 2.8 Deny

■ 49.4 Grant

■ 12.7 Pending

■ 27.9 Refer

Los Angeles, California

■ 21.4 Close 

■ 1.9 Deny

■ 31.3 Grant

■ 2.8 Pending

■ 42.5 Refer

Chicago, Illinois

■ 21.0 Close 

■ 2.8 Deny

■ 17.1 Grant

■ 21.7 Pending

■ 37.4 Refer

Houston, Texas

■ 16.3 Close 

■ 3.9 Deny

■ 25.8 Grant

■ 1.7 Pending

■ 52.2 Refer

Miami, Florida

■ 11.0 Close 

■ 1.3 Deny

■ 23.3 Grant

■ 15.0 Pending

■ 49.5 Refer

San Francisco, California

■ 8.8 Close 

■ 2.3 Deny

■ 44.5 Grant

■ 18.6 Pending

■ 25.9 Refer

Newark, New Jersey

■ 7.3 Close 

■ 0.9 Deny

■ 41.6 Grant

■ 11.9 Pending

■ 38.4 Refer

New York, New York

■ 11.9 Close 

■ 1.6 Deny

■ 33.0 Grant

■ 2.7 Pending

■ 50.8 Refer
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10. The Percentage of Children’s Cases with Representation by Asylum Office 

These figures give a sense of legal representation by area.

Total Cases         Asylum Office                                                                                                                                Cases Represented

571 Cases Los Angeles, California 21.1% represented

400 Cases Miami, Florida 10% represented

399 Cases San Francisco, California 43% represented

387 Cases Arlington, Virginia 47% represented

281 Cases Chicago, Illinois 32% represented

219 Cases Newark, New Jersey 39.7% represented

185 Cases New York, New York 42.7% represented

178 Cases Houston, Texas 37.1% represented

In looking at nationalities with ten or more applicants,

those with a higher proportion of females were from

Ethiopia, Indonesia, Fiji, and Cameroon; all of the

other nationalities had more males than females.

7. Children’s asylum grants by gender 

% of female applicants were granted, versus %

of male applicants, indicating that girls have a better

chance of being granted asylum than boys.

8. Representation

Only 32% of all children’s cases were represented 

With an attorney  
48% of the cases were granted

Without an attorney 
27% of the cases were granted

This statistic supports the perception that legal

representation gives children a much better chance

of being granted asylum. In looking at use of

attorney by gender, roughly the same proportion

used attorneys overall: % of girls used attorneys

and % of boys used attorneys.

9. Gender, Nationality, and Representation 

We examined the use of attorneys by gender and

nationality, to see if there is any difference by

gender in who receives representation. There were

some interesting differences by gender (compare

Guatemalans and Ethiopians), but even more

significant differences in the rate of representation

by nationality (compare representation rates for

Chinese and Haitian children.) 

Percentage of Children Applying for Asylum 

with Representation by Nationality 

TOTAL CASES FROM COUNTRY FEMALE MALE

384 Somalia 28% 31%

220 Guatemala 23% 12%

218 Haiti 5% 7%

149 Ethiopia 52% 63%

85 Albania 16% 24%

76 Indonesia 60% 48%

57 China 70% 73%

55 India 83% 57%

* Five out of six total female cases

Children Placed by ORR into Foster Care

■ Fiscal Year 2003 (March 2003–September 2003)

Asylees 9

Haitian Entrants 2

DUCS Funded 21

Total Foster Care Placements over  months 32

Average Placements per month 4.6

■  Fiscal Year 2004 (October 2003–September 2004)

Asylees 15

Haitian Entrants 3

DUCS Funded 35

Total Foster Care Placements over  months 53

Average Placements per month 4.4

■  Fiscal Year 2005 (October 2004–November 2004)

Asylees 3

DUCS Funded 10

Total Foster Care Placements over  months 13

Average Placements per month 6.5

ORR received data on INS foster care placements

made between December  and February ,

from which the following data was provided.

Compared with the data above, it is possible to

compare the rate of placements into foster care.

INS Foster Care Placements

■  December 1998 thru February 2003

Asylees 5

Haitian Entrants 6

INS Funded 5

Total Foster Care Placements over  months 16

Average Placements per month 0.3

or nearly  placement every  months

11. Basis of claim: 

In looking at the grounds claimed for asylum,

political opinion and particular social group were

most common. The ranking, on average across the

five-year period of –:

. Political opinion . Religion

. Particular social group . Race

. Nationality

B. Statistics Regarding Children 
in ORR Custody 10

Children in ORR custody placed into foster care

[Note that children with asylum or Cuban/Haitian

entrant status are eligible for special funding and

benefits similar to refugees, although these are still

administered by ORR. Such children are technically

released from ORR’s custody and placed into the cus-

tody of local child welfare authorities where they are in

foster care through LIRS or USCCB affiliates. Local child

welfare authorities are eligible for funding reimburse-

ment under the refugee programs of ORR. “DUCS”

children who are transferred to foster care technically

remain in the federal custody of ORR and are funded

directly through ORR’s Division of Unaccompanied

Children’s Services. These children are typically not

placed into the custody of local child welfare author-

ities since the federal government retains custody.]

Monthly Average of Children in ORR/INS Care 11

YEAR MONTHLY AVG

2002                           328  Children

2003                                  425

2004 662

2005 869

*
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1999

. Russia

. Ukraine

. Cuba

. Somalia

. Bosnia /Herz

. Serbia

. Vietnam

. Sierra Leone

. Belarus

. Iraq

. Liberia

. Sudan

. Uzbekistan

. Moldova

. Ethiopia

2000

. Russia

. Cuba

. Ukraine

. Vietnam

. Sudan

. Somalia

. Bosnia /

Herzegovina

. Belarus

. Sierra Leone

. Uzbekistan

. Liberia

. Iran

. Moldova

. Iraq

. Ethiopia

2001

. Sudan

. Cuba

. Ukraine

. Russia

. Somalia

. Vietnam

. Sierra Leone

. Liberia

. Bosnia /Herz

. Belarus

. Afghanistan

. Iran

. Uzbekistan

. Burundi

. Moldova

2002

. Cuba

. Vietnam

. Bosnia /

Herzegovina

. Somalia

. Sudan

. Russia

. Ukraine

. Iran

. Ethiopia

. Afghanistan

. Sierra Leone

. Liberia

. Belarus

. Moldova

. Dem. Rep. Congo

2003

. Liberia

. Armenia

. Cuba

. Afghanistan

. Sierra Leone

. Sudan

. Russia

. Iran

. Somalia

. Ukraine

. Togo

. Vietnam

. Ghana

. Uzbekistan

. Iraq

2. Top 15 Nationalities for Separated and Unaccompanied Refugee Children Resettled in the U.S.

3. Overseas Refugee Screening Outcomes for Separated and Unaccompanied Children

Screening Outcome (by Fiscal Year) 1999 2000 2001 2002 2003 AVG # AVG %

Granted refugee status by DHS 525 545 719 478 455 544 81.4%

Denied refugee status by DHS 58 77 72 109 57 75 11.2%

No show for interview 19 10 13 39 19 20 3.0%

DHS interview requested 3 3 12 31 7 11 1.7%

(Interview requested, but not yet scheduled)

Not qualified 2 4 0 14 22 8 1.3%

(Person did not meet the eligibility requirements)

No decision 0 0 2 17 19 7 1.1%

(Interviewed, but DHS needs further information or review before making a final decision)

Parole 1 0 0 3 2 1 0.2%

(Applies primarily to the former Soviet Union program)

No activity 1 0 3 1 1 1 0.2%

(Generally means the person has not yet been interviewed or not yet scheduled for an interview)

Avg # = Combined average outcome of all years across the row       Avg % = row total/ total cases, for example: Avg % for “Denied” = 373/ 3343 Cases

C. Statistics Regarding the U.S. Refugee
Resettlement Program 12

Some unaccompanied and separated children 

come to the U.S. through the U.S. Refugee Program,

which is coordinated by the Bureau for Population,

Refugees and Migration of the U.S. Department 

of State. These children are screened overseas and

interviewed by asylum officers prior to entering the

U.S. The primary distinction between a refugee and

an asylee is that a refugee is interviewed and granted

status before entering the U.S.; an asylee is inter-

viewed and granted status after entering the U.S.

The figures below include data on all pre-screened

refugee minors entering the U.S. except those who

are traveling with their parents. In the lingo of the

PRM/DOS, that means data on minor codes “M2

through M7.” More specifically, it includes data on

the following particular categories of minors:

M2: Minors attached to, traveling with, and 

resettling with blood relatives other than biological

or legally adoptive parents.

M3: Minors attached to, traveling with, and 

resettling with non-relative/s.

M4: Minors destined for foster care.

M5: Minors traveling apart from but destined to join

biological or legally adoptive parent/s. This includes

the following:

■ Minors traveling alone to join parent/s in the U.S.

■ Minors traveling with relatives other than

parent/s to join parent/s in the U.S.

■ Minors traveling with non-relatives to join

parent/s in the U.S.

M6: Minors traveling apart from the blood relative/s

(other than parents) they are destined to join. This

includes the following:

■ Minors traveling alone to join a relative (not

parent) in the U.S.

■ Minors traveling with non-relatives to join 

a relative (not parent) in the U.S.

M7: Minors who are married regardless of their

traveling companions or with whom they are

resettling.

It is worth noting that no other federal agency is as

specific in its categorization of the means by which

unaccompanied and separated children travel to

the U.S. as is the PRM/DOS. This level of detail is

doubtless due to the fact that PRM/DOS arranges

for pre-screened refugees’ travel to the U.S. The

model used by PRM/DOS to track children should

be examined by other federal agencies dealing 

with unaccompanied and separated children, as it

presents the most precise means of cataloguing

data on how, with whom, and to whom children

travel. Tracking these details for asylum-seeking

children coming to the U.S. could provide a better

picture of trends among unaccompanied and

separated children coming to the U.S.

1. Total Refugee Cases Headed by Minors Arrived in the U.S.

By year and gender 1999 2000 2001 2002 2003

■ Total Cases Arrived 477 479 755 188 400

■ Female 205 217 251 74 202

■ Male 272 262 504 114 198

Total Average:

460 cases

190 females = 41% 

270 males = 59%



195

Appendix 2  | Statistics on Unaccompanied and Separated Children
S

E
E

K
I

N
G

 A
S

Y
L

U
M

 A
L

O
N

E
|

U
N

I
T

E
D

 S
T

A
T

E
S

194

4. Months between application for refugee

screening overseas and arrival in the U.S. 

NUMBER OF CHILDREN’S CASES

MONTHS 1999 2000 2001 2002 2003 AVG

0 –12 339 344 623 146 336 358

13 – 24 29 20 14 26 46 27

25 – 36 24 15 14 8 9 14

37 – 48 24 15 15 0 4 12

OVER 48 61 85 89 8 5 50

D. Statistics for Cuban and Haitian 
Entrant Children 13

Unaccompanied and separated children from Cuba

and Haiti who reach the U.S., or are interdicted by

the U.S. Coast Guard and subsequently brought to

the U.S., may be served under the “Primary and

Secondary Cuban/Haitian Resettlement Program”

(hereafter the “Cuban/Haitian Program”).

These children may (or may not) be reflected in

the INS numbers above, but their care and services

are provided under a separate funding stream which

has been administered by the Office of International

Affairs of DHS, previously the Office of International

Affairs of INS, and prior to  by the Community

Relations Service of the Department of Justice.

Given the periodic flows to the U.S. of Cuban

and Haitian refugees and migrants, this Cuban/Haitian

Program has operated as a processing and orientation

program for Cubans and Haitians who are paroled

into the U.S. Funding for the program comes from ICE.

These statistics are provided primarily to indicate

one more program and agency level in serving

unaccompanied and separated children. Services to

Cuban and Haitian entrant children who are eligible

for this program typically include a search for family

members in the U.S., a home assessment of eligible

family members, reunification, and follow-up

services. While these are routinely provided to

children from Cuba and Haiti, they are applied more

selectively to other populations. We must wonder

why such services have not been routinely provided

to other children as well.

Children Served by Cuban/Haitian Program

FISCAL YEAR TOTAL CUBAN HAITIAN MALE FEMALE

1999 43 10 33 24 19

2000 87 29 58 44 43

2001 96 42 54 48 48

2002 51 14 37 31 20

2003 47 7 40 29 18

Totals 324 102 222 176 148

E. Trafficking Statistics

1. The Number of Trafficking Victim 

Certifications by Age: 14

FISCAL YEAR CHILD ADULT

2001 4 194

2002 19 80

2003 6 145

2004 (October–June) 16 130

2. Statistics on Unaccompanied Child Trafficking

Victims in the U.S.15

2.a Number of certified unaccompanied 

child trafficking victims 

(October 2001–January 2005 / Four years and four months)

■ Girls 31

■ Boys 1

■ Total 32

2.b Type of Trafficking

Commercial sex 24

Domestic servitude 4

Both commercial sex and domestic servitude 2

Other labor 2

2.c Region of Origin

Mexico/Central America 27

Asia 3

West Africa 2

3. Statistics on Child Trafficking Victims 

Applying for “T-Visas” 16

2002 2003 2004

Total # of Child Applicants 6 15 8

Approved for T-Visas 4 10 8

Denied for T-Visas 2 5 0

4. Summary Information on “T-Visa” Applicants’

Country of Origin 17

F. U.S. Coast Guard Statistics

According to a Coast Guard representative, the USCG

“does not keep statistics based on age or gender.”18

They note, however, that “the percentage of unaccom-

panied minors out of the total number of undocu-

mented migrants interdicted by the Coast Guard is

very small.” 19

Coast Guard Migrant Interdictions at Sea 20

The Coast Guard does not maintain statistics by 

age, but merely counts the number of individuals

interdicted before reaching the U.S. The numbers

below reflect total interdictions, both adults and

children.

FISCAL YEAR                                             TOTAL INTERDICTIONS AT SEA

2004                                                          10,899

2003                                  6,068

2002                        4,104

2001                        3,948

2000                           4,210

1999                            4,826

Average age: .

Country of Origin 

for Approved

Applicants:

■ China

■ Honduras

■ Hungary

■ Mexico

■ Russia

■ Thailand

■ Zambia 

■ Vietnam

Country of Origin 

for Denied

Applicants:

■ China

■ Dominican Republic

■ El Salvador

■ Senegal
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 The federal fiscal year runs from October 

through September .

 From data provided by the Asylum Office 

Headquarters, USCIS. “Asylum Office Workload

by Fiscal Year.”

 Interview with Maureen Dunn, Shereen FarajJed

Haven and Tsegaye Wolde, Division of Unac-

companied Children’s Services, Office of Refugee

Resettlement,  October .

 Ibid, Endnote .

 For a detailed description of the jurisdiction 

of each Asylum Office, see: http://uscis.gov/

graphics/fieldoffices/alphaa.htm.

 ORR data provided by Shereen Faraj, Case 

Management Team Leader, Division of

Unaccompanied Children’s Services, Office 

of Refugee Resettlement.  October .

 Data provided by Maureen Dunn, Director,

Division of Unaccompanied Children’s 

Services, Office of Refugee Resettlement.

 November .

 Data provided by the Refugee Processing Center,

under contract with the Bureau for Population,

Refugees and Migration, U.S. Department of

State.  June .

 Statistics provided by the Miami office of the

U.S. Conference of Catholic Bishops/Migration

and Refugee Services (USCCB/MRS), at the

request of the Parole and Humanitarian Affairs

Branch, U.S. Citizenship and Immigration Ser-

vices, DHS. USCCB/MRS provides placement,

family reunification and follow up services to

Cuban and Haitian entrant children.

 International Rescue Committee. Trafficking Watch

 (Winter ): . Also Trafficking Watch 

(Summer ): .

 These statistics do not represent all children 

certified as trafficking victims in the U.S., only

those who were unaccompanied by adults able

to care for them. Data provided by Margaret

MacDonnell, U.S. Conference of Catholic 

Bishops/Migration and Refugee Services.

 February .

 Data on T-Visas provided by Rebecca Story,

U.S. Citizenship and Immigration Services, DHS.

 March .

 Ibid, Endnote .

 Personal correspondence from Kevin J. Puzder,

LTJG, Office of Law Enforcement, USCG.

 June . (On file with author.)

 Ibid, Endnote .

 Data from U.S. Coast Guard website: http://

www.uscg.mil/hq/g-o/g-opl/amio/flowstats/

currentstats.html

 Data provided by Steven Heller, Resident and

Status Services, Office of Program and Regulations

Development, Citizenship and Immigration 

Services, U.S. Department of Homeland Security.

 July . Also available under Table  of the

Yearbooks of Immigration Statistics, available at

http://uscis.gov/graphics/shared/aboutus/statistics

/ybpage.htm.

 Information provided by Steven Heller but not

otherwise publicly available.

 Cumulative data compiled from the EOIR Virtual

Law Library. “AG/BIA Decisions Listing.” Available

at http://www.usdoj.gov/eoir/vll/intdec/lib_

indecitnet.html.

G. SIJS Statistics

Statistics Related to Special Immigrant 

Juvenile Status 21

The number of children who apply for SIJS

every year is unknown because, remarkably, the

USCIS/DHS does not collect this data. The only

statistics available are on the number of juvenile

court dependents who are granted lawful permanent

resident status each year.

■ Number of juvenile court dependents granted

permanent residency

2002 2001 2000 1999 1998

521 556 659 348 287

■ Number of SIJS appeals filed with the AAU

2003 2002 2001 Total Appeals Files

3 5 1 9

■ Length of time between application and decision:

Varies from  day to  months, with an average of

six months 22

H. BIA Statistics

■ Number of BIA precedent decisions issued 23

1995 22

1996 40

1997 32

1998 41

1999 50

2000 18

2001 19

2002 25

2003 11

2004 7

The BIA “Precedent Table” accessible through the

EOIR website, lists precedential cases from March ,

, through October ,  (the latest version

viewed was dated February , , although it did

not appear that the cases included in the table go

beyond October , ). Only two “minors” cases

were listed

Endnotes

 Letter from Kevin J. Puzder, LTJG, Office of Law

Enforcement, U.S. Coast Guard.  May .

 Letter from Robert L. Harris, Deputy Chief,

U.S. Border Patrol.  April .

 Letter from James A. Kuiken, Acting Assistant

Director, Office of Detention and Removal.

 May .

 Unless otherwise noted, the data used to compile

the statistics in this section comes from “Principal

Applicants Under Age  at Application” pro-

vided by Christine Davidson, Asylum Office

Headquarters, U.S. Citizenship and Immigration

Services, DHS. ( May ). Statistical assis-

tance was generously provided by Professor

German J. Pliego, Ph.D., and Professor Robert L.

Raymond, Ph.D., Quantitative Methods and

Computer Science Department of the University

of St. Thomas (St. Paul, Minnesota).



constitute their entire life and is likely to exceed 

the period necessary for them to assimilate and to

consider the U.S. “home.”

International law precedents indicate that a

more flexible and nuanced appraisal of the impact of

deportation on a child’s family or “private life” is a

critical component of respect for the child’s funda-

mental human rights.6 Domestic child welfare

legislation also offers an alternate standard for exam-

ining the impact of removal on a child’s need for

stability and “permanency.”7 The Adoption and Safe

Families Act (ASFA) of  suggests that within two

years any minor in child welfare proceedings should 

be on the road to a permanent living arrangement:

with few exceptions, states are required to initiate the

termination of parental rights for children who have

been in foster care for  of the prior  months,

while at the same time pursuing an adoptive family

(known as “concurrent planning”). The VAWA

cancellation of removal statute, with its three-year

residency requirement and its consideration of hard-

ship to the child upon removal, also represents a

better model for cancellation of removal for children.

A shorter time period for eligibility would be a more

realistic recognition of the impact of disruption on 

a child’s entire life.

2. Deferred Action
Deferred action offers limited protection to children

who have already been ordered removed from the U.S.,

a sort of last resort. It is a completely discretionary

remedy, whereby the Immigration and Customs

Enforcement (ICE) administratively decide not to

remove an alien; the decision is not reviewable in

federal court.8 The more compelling the factors,

the better the chance of getting deferred action,

though no clear, written standard exists. Deferred

action does not grant temporary or permanent immi-
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Chapter  compared asylum to the benefits and limi-

tations of Special Immigrant Juvenile Status (SIJS),

the Violence Against Women Act (VAWA), T-Visas

and U-Visas. Described below are various additional

legal remedies for children.1

1. Cancellation of Removal 
Cancellation of removal is a form of legal relief that

revokes an otherwise valid cause for removal based

on a person’s length of time in the U.S. It is similar,

conceptually, to the notion of “squatters rights,”

which recognizes an individual’s right to live some-

where based on a prolonged period of occupancy.

However, current immigration law considers not

only one’s occupancy or presence in the U.S., but

also the hardship that one’s departure would create

for certain dependents. Because it is a form of relief

from removal, cancellation is only available to chil-

dren in removal proceedings (as opposed to those

going through the affirmative asylum process.) There

are two types of cancellation—cancellation for those

who already have lawful permanent residence status,

and cancellation for persons not admitted for lawful

permanent residence. Children will rarely be eligible

for permanent residence cancellation.2 A child is eli-

gible for cancellation of removal for persons not

admitted if the child ) has been “physically present”

in the U.S. for at least ten years prior to the applica-

tion for cancellation, ) has been “a person of good

moral character” throughout, and ) proves that

removal would cause an “extreme and unusual hard-

ship” to the child’s U.S. citizen or permanent resident

parent, child, or spouse.3 The good moral character

requirement would preclude children who have

engaged in prostitution, gambling, alien smuggling,

moral turpitude, multiple offenses, and certain drug

related convictions.4 The extreme and unusual hard-

ship requirement is particularly difficult to prove,

especially for children. The BIA suggested that a qual-

ifying relative with serious health problems or a very

elderly qualifying relative who is dependent on the

child might present extreme and unusual hardship.5

Like asylum law, the cancellation of removal

statute was written for adults rather than children,

and it is therefore difficult for children to qualify.

Only the hardship to the U.S. citizen or permanent

resident qualifying relative, not the child, counts to

qualify for the protection. The hardship assessment

considers only whether the applicant has dependents,

not whether the applicant is a dependent—an

unlikely situation for a child. Though a child may

have a baby, this alone is not sufficient. A child par-

ent might qualify, for example, if the infant also has 

a serious medical condition. As currently written,

the cancellation of removal statute will protect few,

if any, children who themselves face removal. The

requirement of ten years of continuous presence in

the U.S. is particularly onerous for children; it may
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has been admitted or paroled, he or she can apply.

Another advantage of the Cuban Adjustment Act is

that eligible individuals can adjust in proceedings,

even if they are “arriving aliens.”14 In other words,

Cuban minors (unlike Haitian or other minors) 

who enter the U.S. by sea and are apprehended upon

coming to shore are able to adjust their status in

court. Cuban children in ORR custody are routinely

granted parole, released to their family, and are then

able to apply for adjustment under the CAA.

5. S-Visas
S-Visas, another anti-crime measure, are related to

the T- and U-Visas, but are more limited and diffi-

cult to obtain. They are for individuals who have

“critical information” about a “criminal organization or

enterprise,” have testified, or who are willing to testify

to this information in court, and whose presence the

Attorney General (or designee) determines is “essential”

to the successful investigation of criminal activity.15

A child who “substantially contributed” to the 

success of a criminal investigation or prosecution16

(i.e. whose information actually assisted with the

investigation) may be granted an S-Visa and can

then adjust to permanent residence.17 This is a high

standard, access to which is substantially outside the

child’s control since it depends on the success of the

investigation as a whole, rather than simply on the

child’s collaboration.

6. Temporary Protected Status 
Temporary Protected Status (TPS) provides tempo-

rary protection and the right to work for migrants,

including children, from certain countries designated

temporarily unsafe because of ongoing armed conflict,

the temporary effects of an environmental disaster,

or other extraordinary and temporary conditions.18

When the TPS designation of a country is terminated,

beneficiaries revert to their status before TPS (unless

that status had since expired or been terminated) or

to any other status they may have acquired while reg-

istered for TPS. A child from the designated country

who establishes the specified physical presence in the

U.S., is not barred for criminal or security reasons

and applies in a timely manner, will qualify. Like the

Cuban Adjustment Act and unlike asylum, TPS does

not require proof of burdensome legal standards. A

TPS grantee who becomes eligible for another status

while on TPS—for example a child who qualifies for

a U-Visa or for asylum as a result of subsequent

developments—can apply for that status despite

being on TPS.

The various legal options discussed above

appear, by their sheer number, to offer many routes

to protection for children. However each option 

has specific, often demanding requirements and

restrictions. The result is a complex web of disparate

and ad hoc measures, which fall far short of the 

integrated and comprehensive protections that 

unaccompanied and separated children seeking 

asylum in the U.S. require.
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gration status, it merely delays removal or deportation.

As a result of this impermanence, deferred action is

clearly not ideal for children. However, it can be used

as an alternative to deportation and if a child granted

deferred action later becomes eligible for some other

form of relief, such as through marriage, adjustment

to lawful permanent residence.

3. Convention Against Torture
Similar in some ways to deferred action, the Conven-

tion Against Torture (CAT) provides for the possibility

of deferred removal if a child (or adult) is to be

returned to a country where he or she would more

likely than not be tortured.9 Like deferred action, the

CAT does not confer lawful immigration status,

it merely prevents removal. This protection can ulti-

mately be revoked by an immigration judge if the

judge decides it is no longer likely that the person

will be tortured upon removal to his or her country

of origin.10 Additionally, the CAT only protects

against removal to the country where the child is

likely to be tortured; the child may still be removed

to another country willing to take him or her. In this

way, CAT is much less comprehensive than asylum,

or withholding of removal. Generally, only a child

who has lost asylum or withholding of removal, or is

ineligible for these forms of relief, would seek relief

under CAT. Relief under CAT confers no specific eli-

gibility for benefits, such as those available to asylees

and trafficking victims.

The standard for torture under the Convention is

high. A torturous act must be “specifically intended

to inflict severe physical or mental pain or suffering.”

A Guatemalan street child might be able to win a

claim under the CAT, for example because of the great

number of extra-judicial murders of Guatemalan

street children by the Guatemalan police, provided

the child could prove that the government had

acquiesced in this conduct. An act that results in

unanticipated or unintended severity of pain and

suffering is not torture. And the torture must be 

“by or at the instigation of or with the consent or

acquiescence of a public official or other person 

acting in an official capacity,”11 a requirement that

precludes children at risk from familial abusers, or

guerillas from CAT protection.

4. Cuban Adjustment Act 
The Cuban Adjustment Act (CAA)12 provides 

a special procedure for Cubans to obtain lawful 

permanent residence in the U.S. To be eligible, an

individual must be a Cuban national or citizen, be

admitted or paroled into the U.S., be present in the

U.S. for one year after admission or parole, and be

“admissible.”13 The CAA is a huge advantage for 

eligible Cuban minors: after only one year they can

apply to adjust their status to permanent resident.

Eligible Cubans can eventually apply for a parent to

enter the U.S., unlike children granted residence

under SIJS. Most importantly, unlike asylum and SIJS,

there is no legal standard that needs to be proven for

Cuban Adjustment. As long as a child is Cuban and
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and nurturing family relationships expected to

last a lifetime.” Available at http://www.cwla.org/

newsevents/terms.htm

 See Reno v. Arab American Anti Discrimination

Committee,  S.Ct.  ().

 Article () of CAT provides that “no state party

shall expel, return, or extradite a person to another

state where there are substantial grounds for

believing that he would be in danger of being

subjected to torture.” Torture is defined as “any

act by which severe pain or suffering, whether

physical or mental, is intentionally inflicted on 

a person for such purpose as obtaining... a con-

fession, punishing him... for an act he... has

committed or is suspected of having committed,

or intimidating or coercing him... or for any other

reason based on discrimination of any kind.”

See United Nations Convention Against Torture

and Other Crimes, Inhumane or Degrading

Treatment or Punishment. GA Res. / ,  UN

GAOR Supp. No.  at , U.N. Doc A/Res//

(); see also P.L. –, Division G. Subdivi-

sion B, Title XXI Section  of Foreign Affairs

Reform and Restructuring Act of ,  Stat.

–, th Cong. nd Sess. (),  Cong.

Rec. .

  CFR .(d).

 Ibid, Endnote , at (a)().

 Pub. L. –, Nov , ,  Stat. , as

amended by Pub. L. –, Sec. , Oct. , ,

 Stat. ; Pub. L. –. Title II. Sec.  (i)

Mar. , ,  Stat. .

 An applicant can be considered inadmissible due

to certain health, criminal, security, public charge

and labor issues. Some grounds of inadmissibility

can be waived by the Secretary of Homeland

Security. INA § (a).

 Based on the manner of entry into the U.S., some

immigrants are classified as “arriving aliens” under

immigration law and considered to be waiting 

at the port of entry, even though they may be

physically present inside the U.S. Cubans who are

arriving aliens are able to adjust in proceedings as

long as they have been paroled. This is so despite

the fact that arriving aliens can otherwise not

adjust in proceedings. See Matter of Artigas, 

I & N Dec.  ().

 See  U.S.C. § (a)()(S). Individuals who 

have information about terrorist organizations

and are willing to testify to it are also eligible,

but this is unlikely to apply to children.

 See  U.S.C. § (j)().

 Only certain, minors are held as material wit-

nesses in “smuggling” cases. See  CFR .(a)

 See  U.S.C. § a,  CFR ., .. TPS was

established as part of the Immigration Act of

, P.L. –. On March , , pursuant to

the Homeland Security Act of , Public Law

–, the authority to designate a country (or

part thereof) for TPS, and to extend and termi-

nate TPS designations, was transferred from the

Attorney General to the Secretary of Homeland

Security. At the same time, responsibility for

administering the TPS program was transferred

from the former Immigration and Naturalization

Service (Service) to U.S. Citizenship and Immi-

gration Services (USCIS), a component of the

Department of Homeland Security (DHS).
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Endnotes

 Some children may also have other avenues of

relief from removal based on previously filed

applications. For example, children who timely

filed for relief under the Nicaraguan Adjustment

and Central American Relief Act (NACARA) or 

the Haitian Refugee Immigration Fairness Act

(HRIFA), whose applications are still under con-

sideration, or whose applications were initially

denied may still be eligible for relief.

 Cancellation for persons admitted for lawful 

permanent residence requires that a person be 

a permanent resident for at least five years, main-

tain continuous presence in the U.S. for at least

seven years after lawful admission, and must not

be convicted of an aggravated felony. See  U.S.C.

§ b(a). Children will generally not be eligible

for this form of relief from removal because by 

the time a child qualifies for it—i.e. seven years

after lawful entry and five years after residence,

that child will most likely be an adult. Moreover,

the circumstances in which a permanent resident

child would be placed into removal proceedings,

such as being charged as an adult and being con-

victed for certain crimes, would likely only arise

for older teenagers.

  U.S.C. § b(b)().

  U.S.C. § (f).

 In re Francisco Javier Montreal,  I. & N. Dec. 

(BIA ).

  European Convention on Human Rights Art.

; case of Moustaquim.

 The on-line glossary of the Child Welfare League

of America defines “permanency planning” thus:

“Process through which planned and systematic

efforts are made to ensure that children are in safe
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––––– Requested interviews with  judges. This was denied by EOIR/HQ in favor of a 

questionnaire to be distributed and compiled by EOIR/HQ; this was ultimately denied 

as well, in favor of an interview with EOIR Headquarters staff.

DHS / USCIS / Headquarters

Asylum Division

.. Joanna Ruppel, Deputy Director, Asylum Division, USCIS, Washington, D.C. Schmidt

.. Christine Davidson, Supervisor for Operations, Asylum Division, Washington, D.C. Schmidt

.. John Lafferty, Supervisor for Quality Assurance and 

Training, Asylum Division, Washington, D.C. Schmidt

Regulations Department

.. Steven Heller, Adjudications Officer, Office of Programs and 

Regulation Development, Washington, D.C. Schmidt

Office of the Chief Counsel

.. Mary Giovagnoli, Attorney, Refugee and Asylum Law Team,

Office of the Chief Counsel, Washington, D.C. Schmidt

DHS / USCIS / Asylum Division, Local Offices

.. Ginette Prophete, Asylum Officer, Acting Supervisory Asylum Officer, Miami, Florida Schmidt

.. Gloria Blasini, Asylum Officer, Miami, Florida Schmidt

.. Rigoberto Zayas, Asylum Officer, Miami, Florida Schmidt

.. Kathleen Wainio, Quality Assurance and Training (QAT) Officer, Miami, Florida Schmidt

.. Eudelia Talamantes, QAT Officer, Miami, Florida Schmidt

.. Patricia Vasquez, Deputy Director, Miami, Florida Schmidt

.. Chantal Camilien, Asylum Officer (on Supervisory APSO Duty at Krome 

Detention Center), Miami, Florida Schmidt

.. David Tu, Asylum Officer (on APSO Duty at Krome Detention Center), Miami, Florida Schmidt

.. Norman Parrish, Asylum Officer (on APSO Duty at Krome Detention Center),

Miami, Florida Schmidt

.. Robert Looney, Director, Asylum Office, Anaheim, California Frydman

.. George Miahalko, Deputy Director, Asylum Office, Anaheim, California Frydman

.. Joan Petrie, Asylum Officer, Asylum Office, Anaheim, California Frydman
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Summary

40 Interviews with Governmental Representatives

33 Interviews with Non-Governmental Organization Representatives

18 Interviews with Children

91 Total Interviews

Interviewers: Katherine Desormeau, Celeste Froehlich, Lisa Frydman, Joanne Kelsey, Susan Schmidt, Wendy Young

Governmental Representatives

DATE NAME       POSITION       AGENCY INTERVIEWER

USDOJ / EOIR / Office of the Chief Immigration Judge

.. Chief Immigration Judge Creppy, Falls Church, Virginia Schmidt

.. Assistant Chief Immigration Judge Rahill, Falls Church, Virginia Schmidt

.. Assistant Chief Immigration Judge Williams, Falls Church, Virginia Schmidt

.. Steven Lang, EOIR Pro Bono Coordinator, Falls Church, Virginia Schmidt

USDOJ / EOIR / BIA

.. Board Member Juan Osuna, Falls Church, Virginia Schmidt

USDOJ / EOIR / Local Offices

.. Judge Kenneth Hurewitz, Immigration Judge, Miami, Florida 

(Informal conversations while observing children’s docket proceedings) Schmidt

.. Judge John Richardson, Immigration Judge, Phoenix, Arizona Froehlich
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.. Jed Haven, Intakes Team Leader, Washington, D.C. ☎ Schmidt

.. Tsegaye Wolde, Project Officer Team Leader, Washington, D.C. ☎ Schmidt

Other Government Employee Interviews

.. Joseph Vail, former EOIR Judge in Houston, Texas; at time of interview, professor 

at University of Houston Law School, Houston, Texas Schmidt

.. Paul Grussendorf, retired EOIR judge from San Francisco, California ☎ Schmidt

.. Cecilia Saco, Special Immigrant Status Unit, County of Los Angeles,

Department of Children and Family Services Schmidt

.. Judge Michael Nash, Head Juvenile Judge, Los Angeles, California Frydman

.. Cecilia Saco, Special Immigrant Status Unit, County of Los Angeles,

Department of Children and Family Services Frydman

Non-Governmental Organization Representatives (NGO)

Legal Representatives / Immigration Advocates

.. Wafa Abdin, Supervising Attorney, Catholic Charities of Galveston-Houston Schmidt

.. Tom Greene, Staff Attorney, Catholic Charities of Galveston-Houston Schmidt

.. Elissa Steglich, Attorney, Midwest Immigrant and Human Rights Center,

Heartland Alliance, Chicago, Illinois ☎ Schmidt

.. Shiu-Ming Cheer, Attorney, Florence Immigrant and Refugee 

Rights Project, Phoenix, Arizona Froehlich

.. Judy Flanagan, Attorney in private practice, Phoenix, Arizona Froehlich

.. Sarah Bronstein, Catholic Legal Immigration Network, Inc.

(CLINIC), San Francisco, California ☎ Schmidt

.. Lisa Frydman, Children’s Attorney, Florida Immigrant Advocacy Center (FIAC), Miami, Florida ☎ Schmidt

.. Carlos Holguin, Center for Human Rights and Constitutional Law, Los Angeles, California ☎ Schmidt

.. Debbie Lee, Catholic Legal Immigration Network, Inc. (CLINIC), Los Angeles, California ☎ Schmidt

.. Vanessa Melendez-Lucas, Clinical Assistant Professor,

Children and Family Justice Center, Northwestern Law School, Chicago, Illinois ☎ Schmidt

.. Julia Hernandez, Children’s Attorney, ProBAR, Harlingen, Texas ☎ Schmidt

.. Lisa Frydman, Children’s Attorney, Florida Immigrant Advocacy Center (FIAC), Miami, Florida Schmidt
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DHS / Customs and Border Protection / Office of Border Patrol / Headquarters

.. Assistant Chief Steve Evans, Washington D.C. Schmidt

DHS / CBP / Local Offices

.. Chief Luis Barker, Chief Border Patrol Agent, El Paso Sector Froehlich

.. Loretta Sanchez, Assistant Port Director for Passenger Operations, CBP, Los Angeles, California Frydman

.. Shirley Barry, Deputy Assistant Port Director for Passport Control, CBP, Los Angeles, California Frydman

DHS / Immigration and Customs Enforcement (ICE) / Headquarters

––––– John Pogash, Juvenile Coordinator, Washington, D.C. (Requested by phone and in writing but received no reply)

DHS / ICE / Office of the Principal Legal Advisor (Office overseeing ICE District Counsel and Trial Attorneys)

––––– Bill Howard, Principal Legal Advisor, Washington, D.C.

(Interview request denied; written inquiries received no reply; FOIA request still pending)

DHS / ICE / Local Offices

.. Elizabeth Lopez, ICE Juvenile Coordinator, Phoenix, Arizona Froehlich

.. Charles Martinez, Deputy Chief Counsel, Los Angeles, California Frydman

.. John Salter, Chief Counsel, Los Angeles, California Frydman

.. Sandy Martinez, Juvenile Coordinator, Los Angeles, California Frydman

—— Dean Caputo, ICE Juvenile Coordinator, Miami, Florida

(Attempted to meet with Officer Caputo, multiple requests for an interview received 

no response; interviewer visited his office while at the Krome detention facility and 

was told that he was staying out of the hallways to avoid the interviewer;

Officer Caputo would not talk to the interviewer about his work.)

DHHS / ACF / Office of Refugee Resettlement, Division of Unaccompanied Children’s Services

.. Shereen Faraj, Case Management Team Leader, Washington D.C. Schmidt

.. Shereen Faraj, Case Management Team Leader ☎ Schmidt

.. Maureen Dunn, Director, Washington D.C. ☎ Schmidt
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.. Lourdes Nieves, Program Administrator, Boystown, Catholic Charities of the 

Archdiocese of Miami, Inc., Miami, Florida Schmidt

.. Arthur Corrieri, Field Coordinator, U.S. Conference of Catholic Bishops, Miami, Florida Schmidt

.. Dana Mercz, Catholic Charities, Phoenix, Arizona Froehlich

.. Sergio Medina, Field Coordinator, Lutheran Immigration and 

Refugee Service, Los Angeles, California Frydman

Private shelters not receiving ORR funds

.. Ruben Garcia, Director, Annunciation House, El Paso, Texas Froehlich

Court observation

..* Miami, Florida EOIR “Juvenile Docket” * RECURRING Frydman / Schmidt

.. Los Angeles, California EOIR “Juvenile Docket” Frydman

—— * San Francisco, California EOIR “Juvenile Docket” * RECURRING Frydman

.. Hennepin County, Minnesota Juvenile Justice Center, to observe proceedings involving 

refugee/immigrant children in juvenile court, for comparison with Immigration Court Schmidt

.. Hennepin County, Minnesota Juvenile Justice Center Schmidt

.. Hennepin County, Minnesota Juvenile Justice Center Schmidt

.. Hennepin County, Minnesota Juvenile Justice Center Schmidt

Interviews with Children

Interviews were conducted between February  and May  by Joanne Kelsey and Wendy Young, of the

Women’s Commission for Refugee Women and Children, with eighteen children and youth in various stages of

Immigration Court proceedings. Children’s names have been changed in this report to protect their anonymity.

■ Ten were male; eight were female.

■ Interviews were conducted in a variety of settings including a detention /shelter facility for children,

a detention facility for adults, foster care office, and attorney’s offices.

■ Nationalities of children and youth interviewed include: China, Ecuador, El Salvador, Guatemala, Guinea,

Haiti, Honduras, Uganda, and one Eastern European country

Six youth were over age  at the time of the interview, but they had begun Immigration Court proceedings while under the age of .
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.. Joe Cackley, Paralegal, FIAC, Miami, Florida Schmidt

.. Cheryl Little, Executive Director, FIAC, Miami, Florida Schmidt

.. Debbie Lee, Catholic Legal Immigration Network, Inc. (CLINIC), Los Angeles, California ☎ Schmidt

.. Nancy Kelly, Senior Attorney, Greater Boston Legal Services, Boston, Massachusetts Desormeau

.. John Willshire-Carrera, Senior Attorney, Greater Boston Legal Services,

Boston, Massachusetts Desormeau

.. Meredith Linsky, ProBAR, Harlingen, Texas ☎ Schmidt

.. Christopher Nugent, Community Services Team, Holland + Knight LLP, Washington D.C. Schmidt

..  Wendy Young, Director of Government Relations, Women’s Commission for 

Refugee Women and Children, Washington D.C. Schmidt

.. Joanne Kelsey, Women’s Commission for Refugee Women and Children, Washington D.C. Schmidt

.. Alice Linsmeier, Partnership for Re-Entry, Office of Restorative Justice,

LA Archdiocese, also former ORR Field Coordinator and with 

Jesuit Refugee Service, Los Angeles, California Frydman

.. Shiu Ming Cheer, Attorney, CLINIC/Los Angeles, also former attorney 

with FIRRP, Phoenix, Arizona Frydman

.. Angela Perry, Staff Attorney, Center for Human Rights and 

Constitutional Law, Los Angeles, California Frydman

Academics

.. David Thronson, Assoc. Professor, Boyd School of Law, University of Nevada, Las Vegas ☎ Schmidt

.. Regina Germain, Visiting Assistant Professor, University of Denver College of Law,

Denver, Colorado; also former Senior Legal Counselor, UNHCR, Washington D.C. ☎ Schmidt

Mental Health Professionals

.. Andrea Northwood, Center for Victims of Torture, Minneapolis, Minnesota Schmidt

.. Linda Nielsen, Center for Victims of Torture, Minneapolis, Minnesota Schmidt

Non-governmental Organizations Receiving ORR Funds to Serve Children in Federal Custody

.. Maria Woltjen, Project Coordinator, Immigrant Children’s Advocacy Project,

.. Heartland Alliance, Chicago, Illinois ☎ Schmidt

.. Ivonne Velasquez, Executive Regional Director (Southwest), Southwest Key 

Program, Inc., Phoenix, Arizona [oversees five shelter facilities in the Phoenix area] Froehlich
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AAU = Administrative Appeals Unit

ABA = American Bar Association

ACF = Administration for Children and Families

APSO = Asylum Pre-Screening Officer

ASFA = Adoption and Safe Families Act

BIA = Board of Immigration Appeals

BPRM or PRM = Bureau for Population, Refugees and Migration, DOS

BRYCS = Bridging Refugee Youth and Children’s Services

BTS = Border and Transportation Security Directorate

CAA = Cuban Adjustment Act

CAPTA = Child Abuse Prevention and Treatment Act

CAT = United Nations Convention Against Torture

CBP = Customs and Border Protection

CLINIC = Catholic Legal Immigration Network, Inc

CPS = Child Protective Service

CRC = Convention on the Rights of the Child

CRS = Community Relations Service

CSPA = Child Status Protection Act

DHHS = Department of Health and Human Services

DHS = Department of Homeland Security

DOJ = Department of Justice

DOS = Department of State

DREAM = Development, Relief and Education for Alien Minors Act

DRO = Detention and Removal Office

DUCS = Division of Unaccompanied Children’s Services, ORR

EOIR = Executive Office for Immigration Review

ECPAT = End Child Prostitution, Child Pornography 

and Trafficking of Children for Sexual Purposes
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ER = Expedited Removal

FOIA = Freedom of Information Act

GAL = Guardian ad litem

HHS = Department of Health and Human Services

HQASM = Asylum Office Headquarters

HSA = Homeland Security Act

ICE = Immigration and Customs Enforcement

ICE/DRO = Immigration and Customs Enforcement, Detention and Removal Officer

IIRIRA = Illegal Immigration Reform and Immigrant Responsibility Act

INA = Immigration and Nationality Act

INS = Immigration and Naturalization Service

LIRS = Lutheran Immigration and Refugee Service

LPR = Legal permanent resident

NGO = Non-governmental organization

OBP = Office of Border Patrol

OCAN = Office on Child Abuse and Neglect

OCIJ = Office of the Chief Immigration Judge

OIG = Office of the Inspector General

ORR = Office of Refugee Resettlement, HHS

OTM = “Other-than-Mexican”

PTSD = Post-traumatic stress disorder

SIJS = Special Immigrant Juvenile Status

TPR = Termination of parental rights

TPS = Temporary Protected Status

UACP = Unaccompanied Alien Child Protection Act

UNGA = United Nations General Assembly

UNHCR = United Nations High Commissioner for Refugees

UNTOC = UN Convention Against Transnational Organized Crime

USCCB = United States Conference of Catholic Bishops

USCCB/MRS = U.S. Conference of Catholic Bishops/Migration and Refugee Services 

USCG = United States Coast Guard

USCIS or CIS = United States Citizenship and Immigration Services

USDOJ = United States Department of Justice

USICE = U.S. Immigration and Customs Enforcement

VAWA = Violence Against Women Act

VWP = Visa Waiver Program
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Heartz, Rebecca. “Guardians Ad Litem in Child Abuse

and Neglect Proceedings: Clarifying the Roles to
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http://www.casanet.org/library/guardian-ad-litem/

gal-e-index.htm.

Human Rights Watch. Slipping through the Cracks:

Unaccompanied Children Detained by the U.S. Immi-

gration and Naturalization Service, , April.

New York, NY: Author. http://www.hrw.org/reports/
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Justice. “Interim Operating Policies and Procedures

Memorandum –: Guidelines for Immigration

Court Cases Involving Unaccompanied Alien Chil-
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