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The Lawyers Committee for Human Rights, concerned about the increased use of 
detention and the failure of some states to implement effective procedural protections for 
detained asylum seekers, initiated this comparative examination of the detention 
procedures of states.  The review is directed primarily at the legal procedures governing 
detention of asylum seekers and in particular at the absence or existence of measures�
such as judicial review, limits on the length of detention, periodic review, and legal 
representation�that might help to prevent arbitrary detention in individual cases. 

The Lawyers Committee asked the law firm of Debevoise & Plimpton, a New 
York-based international firm that has extensive experience in pro bono representation of 
asylum seekers, to undertake the review of states� detention procedures for asylum 
seekers.1  In conducting the review, the Debevoise attorneys requested specific 
information from states and from non-governmental organizations, and also consulted the 
excellent reports previously issued by Amnesty International, the European Council on 
Refugees and Exiles, the Danish Refugee Council, Human Rights Watch, the U.S. 
Committee for Refugees, other international and national non-governmental 
organizations, and UNHCR. 2   

                                                 
1 This review and resulting report was prepared by Min Jung Lee, Marjorie Menza, Emily 

O�Connor, Jaya Ramji, Suzanne Spears, Jennifer Spiegel, Eileen Suh, and Mateo 
Taussig-Rubbo, all of Debevoise & Plimpton, and Tasha Lackman, Anna Mecagni, 
Troy Selvaratnam, and Zeina Mobassaleh of the Lawyers Committee for Human 
Rights.  The report was edited by Eleanor Acer at the Lawyers Committee.  Diane 
Cohen, Timothee Gagnepain, Emily Goldberg, Hessam Kalantar, Chrystiane Pereira, 
Alexandra Perina, Emily Pierce, Thomas Reilly and Melissa Tidwell of Debevoise & 
Plimpton provided editing assistance.  The Lawyers Committee extends its deepest 
appreciation, both to the firm of Debevoise & Plimpton and to the individual 
attorneys who assisted on this project, for their excellent work.   

2 Many thanks to the numerous governments who graciously provided us with extensive 
information in response to our questionnaire, including Australia, Bangladesh, 
Belgium, Denmark, Ireland, Israel, Lithuania, New Zealand, Norway, Thailand, and 
the United Kingdom.  For some countries, we received extremely helpful input from 
NGOs.  Many thanks to Sharryn Aiken of York University, Emma Algottsson of 
Lawyers for Human Rights, Anat Ben-Dor of the Tel Aviv University Public Interest 
Law Resource Center, Nehal Bhuta of Mallesons Stephen Jacques, Christine Bloch 
of the Jesuit Refugee Service, Migle Cirbaite of the Lithuanian Red Cross, Tom 
Clark of the Inter-Church Committee for Refugees, Zama Coursen-Neff of Human 
Rights Watch, Dug Cubie of the Irish Refugee Council, Sarah Cutler of Bail for 
Immigration Detainees, Richard Danziger of the International Organization for 
Migration, Janet Dench of the Canadian Council for Refugees, Monica Farinha of 
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A paper examining the findings of this review has been prepared by the Lawyers 
Committee for Human Rights. That paper, entitled �Detaining Those Who Seek Refuge: 
A Comparative Examination of State Procedures,� is available on the Lawyers 
Committee�s website. 

                                                                                                                                                 
Portuguese Refugee Council, Gérald Gaspart of Coordination et initiatives pour 
refugiés et étrangers (CIRE), Susan Gzesh of the Heartland Alliance for Human 
Needs and Human Rights, Jeff Handmaker of Rea Hamba Advice, Dr. Barbara 
Harrell-Bond, visiting at the American University of Cairo, Alison Harvey and Mary 
Salinsky of the Medical Foundation for the Care of Victims of Torture, Holger 
Hoffman of Rechtsanwalt, Sara Hossain of Interights, Eri Ishikawa of the Japan 
Association for Refugees, Frankie Jenkins of the Human Rights Committee of South 
Africa, Louise Juelskjaer of the Danish Refugee Council, Erika Kalantzi working 
with UNHCR, Ronald Kalyango of the Refugee Law Project, Erica Kang of the 
Good Friends Centre for Peace, Human Rights, and Refugees, Muthee Kiunga and 
Roselyn Mungai-Mwatha of the Legal/Referral Programme, Jonathan Klaaren of 
Witwatersrand University Law School, Gretchen Kuhner and Marta Villareal of Sin 
Fronteras, Vanessa Lesnie of the Australian Human Rights and Equal Opportunity 
Commission, Richard Lumley of the British Refugee Council, David Manne of the 
Refugee and Immigration Legal Centre, Inc., Deborah Manning of the Refugee 
Council of New Zealand, Germana Monaldi of the Italian Jesuit Service, Dr. Halina 
Niec and Kasia Zdybska of the Uniwersytet Jagiellonski, Dismas Nkunda of the 
Lawyers Committee for Human Rights, Clara Odofin of the European Committee on 
Refugees and Exiles, Rickard Olseke of the Swedish Red Cross, Dr. Sev Ozdowski, 
Human Rights Commissioner of Australia, Barbara Pohárnok of the Hungarian 
Helsinki Committee, Kris Pollet of OCIV Belgium, Agnes Rausch of Caritas 
Luxembourg, Sigit Riyanto of UNHCR, Sigal Rozen of the Hotline for Migrant 
Workers, Jürg Schertenleib of the Organisation Suisse d�Aide aux Refugiés, Sari 
Sirva of the Refugee Advice Center, Martin Skamla of the Slovak Helsinki 
Committee, Robert Sloane of the Tibet Justice Center, Rune Berglund Steen of the 
Norwegian Organization for Asylum Seekers, Marianna Stoyanova of the Bulgarian 
Helsinki Committee, Margaret Taylor of Amnesty International New Zealand, 
Ubaldo Villatoro of Asociacion de Apoyo Integral, Marjo Waismaa of the Finnish 
Ministry of the Interior, Noel Waters of the Reception and Integration Agency, 
Bonny Wong-Fortin of the Canadian Department of Citizenship and Immigration, 
and Jon Zabala Otegui of CEAR Spain for their helpful comments and insights.   
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AUSTRALIA  

Australia is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  The Australian Migration Act of 1958 (as 
amended) and the Regulations issued pursuant to that Act is the legislation that covers all 
aspects of migration to Australia, including the treatment of refugees, and is considered 
one of the country�s most complex laws.2  

During the year 2000-2001, Australia received 13,076 on-shore applications for refugee 
status, and issued 5,579 grants of asylum (�Protection Visas� as they are technically 
termed).3  Only 1,127 of the Protection Visas granted that year were Permanent 
Protection Visas (PPVs), which bestow permanent resident status, while 4,452 were 
Temporary Protection Visas (TPVs), which permit residence for three years.4  Unlike 
PPVs, TPVs do not grant refugees the right to family reunification, the right to return if 
they leave Australia, or the right to settlement services and welfare benefits.5  In the first 
quarter of 2002, 1,580 applications were filed.6 

Only asylum seekers who enter the country with valid visas are initially eligible for 
PPVs.7  Those who arrive without valid visas are not eligible for PPVs until thirty months 
after they have received TPVs, at which time they must prove their asylum claims again 
to be successful.8  Asylum seekers who arrived after September 27, 2001, and who spent 
more than seven days en route through nations where they could have sought and 
obtained effective protection are never eligible for PPVs and may only reapply for three-
year TPVs, a process which also requires them to re-substantiate their need for 
protection.9   

In 1992, Australia instituted a policy of mandatory detention of all people, including 
asylum seekers, who arrive in the country without proper travel documents.10  Detention 
is immediate and automatic, meaning that charges are not brought, and appearances 
before magistrates or courts to decide if detention is absolutely necessary or appropriate 
are not permitted.11  Detention is also indefinite in its duration�lasting anywhere from a 
few hours to a few years�as it must continue until asylum seekers are accepted as 
refugees or deported in all but a rare number of situations.12  By contrast, people who 
enter Australia on valid visas and who then claim protection as refugees are not usually 
detained.13 

The Australian government claims that asylum seekers spend an average of four and a 
half months in detention while their asylum claims are being processed.14  Of the 13,015 
applications for Protection Visas filed between July 2000 and June 2001, 4,490 were by 
detained asylum seekers.15  Of the 12,713 applications filed between July 1999 and June 
2000, 4,371 were by detained asylum seekers.16  Using a �snapshot� approach to 
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statistics, which has also been criticized, the Australian government reported that there 
were fewer than 3,000 immigrants detained in October 2001.17   

The United Nations High Commissioner for Refugees, numerous NGOs, and Australia�s 
Human Rights and Equal Opportunity Commission have criticized Australia�s mandatory 
detention policy.18  In the case of an asylum seeker who was detained for a period of over 
four years, the United Nations Human Rights Committee found Australia�s detention 
policy to be arbitrary in practice.19  A number of Australian health professionals have 
raised concerns about the negative mental health implications of detaining asylum 
seekers and NGOs have decried the dismal conditions in Australia�s six immigrant 
detention facilities.20  Detention centers, most prominently the Woomera Immigration 
Reception and Processing Centre, have been the sites of hunger strikes by asylum seekers 
protesting lengthy delays in processing their applications and mistreatment.21   

Since 1994, detained asylum seekers have been allowed to apply to the Minister for 
Immigration and Multicultural and Indigenous Affairs for �Bridging Visas� to gain 
release from detention pending the outcome of their applications for Protection Visas.22  
But, while the Minister must decide whether to grant requests for Bridging Visas within 
two days, his power is discretionary and he very rarely grants such requests.23  Detained 
asylum seekers granted Bridging Visas must be interviewed by officers appointed by the 
Secretary of the Department of Immigration and Multicultural and Indigenous Affairs 
(�DIMIA�) and may be required to lodge security before their release from detention.24  
Those deemed likely to abscond are not eligible for Bridging Visas or release from 
detention.25   

Asylum seekers who arrive with valid visas but file applications for Protection Visas after 
their visas have expired are eligible to apply for �Class C� Bridging Visas.  Asylum 
seekers with such visas may be granted permission to work upon their release from 
detention in very exceptional circumstances.26  Asylum seekers who arrive without valid 
visas are only eligible to apply for �Class E� Bridging Visas, which are reserved for 
minors, the elderly, applicants with special medical needs, and applicants married to 
Australian citizens or permanent residents.27  These categories are very limited in 
practice.  For example, between 1994 and 1998, only two children arriving as boat people 
or born in detention were released out of a total of 581.28  The release of people on the 
basis that they are elderly, meaning over the age of 75, is also rare, since few elderly 
people travel to Australia by boat or otherwise without authority.  And, even in the case 
of people affected by past torture or trauma, the presumption is in favor of continued 
detention.   

In response to an increase in the number of people trying to reach the country by boat in 
recent years and the infamous �Tampa� incident, in which the government refused 
landing to a Norwegian vessel whose passengers included a boatload of asylum seekers it 
had rescued, the Australian government has established a so-called �Pacific Solution�.  
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Since September 2001, it has made a number of amendments to the Australian Migration 
Act intended to �reduce incentives for people to journey to Australian territories� that 
have alarmed asylum seekers and their advocates.29 

New legislation removes or �excises� certain parts of Australian territory from the 
migration zone, including the Ashmore and Cartier Islands, Christmas Island, Cocos 
(Keeling) Islands, offshore sea and resource installations and potentially a number of 
other areas in the future.30  Undocumented persons who enter Australia at these places are 
subject to mandatory detention and are no longer allowed to apply for Australian visas of 
any class unless the Minister for Immigration and Multicultural and Indigenous Affairs 
finds that it is in the public interest to grant them permission to apply for TPVs.31  The 
Minister is to consider alternatives for resettling those granted asylum in other countries 
before contemplating granting them access to visas that would allow residence in 
Australia.32   

New legislation also provides that immigrants who arrive at excised offshore places or 
are intercepted in international waters may be taken to countries other than Australia that 
have been �declared� by the Minister for Immigration and Multicultural and Indigenous 
Affairs as countries that have appropriate arrangements in place to prevent refoulement of 
refugees.33  Currently, Nauru and Papua New Guinea are declared countries.34  Persons 
transferred to and held in Nauru and Papua New Guinea are labeled �transitory persons�, 
and are ineligible for any class of Australian visa, including Bridging Visas, without the 
exercise of discretion by the Minister.35  Under agreements concluded between the 
government of Australia and the governments of Nauru and Papua New Guinea, 
approximately 1800 asylum seekers who were intercepted en route to Australia were 
detained as of March 2002 in those two declared countries.36  During the summer of 
2002, the Minister granted 3-year Temporary Protection Visas to 56 asylum seekers from 
Nauru37 and 42 from Papua New Guinea, almost all of whom had immediate family 
members in Australia.38  (See chapters on Nauru and Papua New Guinea below).   

Is there independent review of the detention decision? No. 

Decisions to detain asylum seekers within the Australian migration zone are not subject 
to judicial review, except in the very narrow sense that a court may conduct a factual 
inquiry as to whether a given detainee was in fact in the country �unlawfully� at the time 
she was detained and on very narrow constitutional grounds.39   

As noted above, asylum seekers detained for lack of proper travel documents may only 
be released if they have been granted Australian visas.  An October 2001 amendment to 
the Migration Act sought to significantly reduce the right to judicial review of visa 
decisions.40  This legislation is currently being challenged in the High Court of 
Australia.41 
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Although the 2001 legislation made judicial review of visa and asylum decisions largely 
futile, the government maintains that, in providing asylum seekers whose refugee 
assessments are unfavorable access to merits review by the Refugee Review Tribunal, it 
complies with the UNHCR�s guidelines, which suggest that asylum decisions be subject 
to at least one level of review, either administrative or judicial.42  

Are there limits on the period of detention? No. 

Once asylum seekers have been detained, they are not eligible for release until they are 
granted Bridging Visas, TPVs or PPVs, or are to be deported.43  There are no time limits 
on detention pending visa decisions, asylum decisions, or removal once asylum 
applications have been rejected.  Detention is, therefore, potentially indefinite.  The UN 
Human Rights Committee found Australia in breach of the International Covenant on 
Civil and Political Rights for having detained one asylum seeker for more than four 
years.44  

Is there periodic review of detention? No. 

There is no automatic or independent review of continuing detention.45  The Minister for 
Immigration and Multicultural Affairs may, in very limited circumstances, exercise his 
non-enforceable discretionary power to grant detained asylum seekers� applications for 
Bridging Visas where primary decisions on their asylum applications have not been made 
within six months or where they are found to meet the eligibility requirements for a Class 
E Bridging Visa.46  However, he rarely chooses to exercise such power.  

Is there access to government-funded legal aid? Limited. 

Asylum seekers who arrive without valid visas are initially placed in �separation 
detention� for indefinite periods during which they are denied access to legal advice, 
news coverage, visitors and phone calls.47  Although there is no statutory basis for 
separation detention, DIMIA claims it is necessary to enable the Department to determine 
whether given asylum seekers are persons who �prima facie invoke Australia�s protection 
obligations�; although, there is likewise no statutory basis for DIMIA making such a 
preliminary determination.48  Asylum seekers deemed not to meet this test are �screened 
out,� meaning that they are not permitted to apply for asylum in Australia, and are 
detained until arrangements can be made for them to leave the country.49  Persons 
deemed to meet the test are �screened in�, meaning that they are permitted to apply for 
asylum, and are detained until their asylum claims are adjudicated.50 

The Immigration Advice and Application Assistance Scheme (IAAAS) provides 
application assistance to screened in Protection Visa (PV) applicants in immigration 
detention.51  However, the Department of Immigration and Multicultural and Indigenous 
Affairs (DIMIA) is under no legal obligation to inform detainees of their right to counsel 
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or of the availability of government funded counsel.52  The amount of information 
provided varies, therefore, from center to center.53   

Under the IAAAS, the Australian government contracts staff members of various legal 
aid and private law offices as migration agents to advise and assist screened in asylum 
seekers detained within the migration zone in the preparation, filing and presentation of 
their visa applications.  IAAAS assistance is available to those who qualify for it free of 
charge from the primary decision through the merits review stages, but is not available 
for applications for judicial review.54  Migration agents must possess a �sound knowledge 
of migration law and procedure� but are not required to hold legal qualifications.55  As 
IAAAS service providers are paid through DIMIA, concerns have been raised about a 
potential conflict of interest with their clients� needs, and the quality of advice 
provided.56  Even for those who are eligible for IAAAS assistance, access to legal 
assistance is often limited by the remoteness of their detention centers.57  Although 
screened in asylum seekers are allowed to make phone calls, in some centers they must 
pay for calls themselves.58 

Alternatives to detention:  None. 

In 1994 the Australian Parliament�s Joint Standing Committee on Migration (JSCM) 
examined the appropriateness of the government�s detention policy and considered 
alternative options, such as supervised release to community groups. 59  The Committee 
expressed doubt that any alternative could ensure that released asylum seekers would not 
abscond during the processing of their applications.60  It rejected the notion that a 
community release program would be more cost effective than immigration detention, 
questioned the ability of community groups to adequately care for released detainees, and 
insisted that requiring asylum seekers released into the community to carry identity cards 
to minimize the risk of absconding would be contrary to Australian values of individual 
freedom and open society.61  Based on the Committee�s findings, the government 
renewed its commitment to mandatory detention of all undocumented migrants and 
rejected all alternatives.62 

According to DIMIA, only �[d]etention ensures that unlawful non-citizens are available 
for processing and, where necessary, removal.� 63  Release, by contrast, �could 
inadvertently lead to people achieving their objective of remaining in Australia, 
regardless of whether or not they were ultimately found to be in need of protection under 
the Refugees Convention (or were found to be eligible for some other visa)�, which �in 
turn would send a strong signal to people smugglers and potentially encourage more 
families to risk their �lives �to travel to Australia unlawfully.� 64 

Vulnerable groups:  Some alternative detention arrangements.   
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Mandatory detention of those without valid visas seeking asylum in Australia applies to 
everyone, including children.65  In 2000-2001, 1103 children were held in Australian 
immigration detention centers.66  In May 2002, there were 168 children under the age of 
18 in Australian detention centers, including 12 in the Woomera Project and 15 in the 
Adelaide foster care program.67  As of June 2002, only one unaccompanied child had 
been released from detention and placed in foster care upon being granted a �Class E� 
Bridging Visa at the discretion of the Minister for Immigration and Multicultural and 
Indigenous Affairs. 68  

Although there are no alternatives to detention, DIMIA maintains that �[w]ithin the 
mandatory detention framework and consistent with the Act, however, the Department 
takes innovative approaches to alternative detention arrangements.�69  These 
arrangements purportedly seek to respond to the needs of particular groups, such as 
women and children and unaccompanied minors.70  Alternative places of detention 
include the Woomera Residential Housing Project and foster care arrangements 
undertaken in conjunction with the State child welfare authority.   

The Woomera Alternative Detention Arrangements for Women and Children 
Project, launched in August 2001, permits up to 25 volunteer women and children 
detained in the Woomera Immigration Reception and Processing Center (IRPC) to 
live in four supervised houses that they run themselves outside of the center.71  
Those eligible for the program include women with children who have family 
members remaining at Woomera; their female children of any age; and their male 
children of under 13 years of age.  Participants may visit each other but must 
arrange with authorities for other people to visit them.  Some fathers remaining at 
the IRPC have reportedly been allowed to visit their participating families.72  As 
they are still detained, participants are only permitted to leave their cluster of 
houses to go on �supervised excursions to community facilities�.73  Children in 
the Project participate in the IRPC education program although DIMIA is 
assessing the possibility of enrolling them in local schools.74  During its first 
month of operation, only thirteen people opted to participate in this �home 
detention� program, presumably because most families were reluctant to be split 
up.75  

DIMIA complains that other �alternative places of detention, such as fostering 
arrangements, are costly to implement�,  entail �complex administrative and legal 
ramifications,� and are limited by �the availability of culturally appropriate families.�76  
However, the Department has made a few such arrangements where special 
circumstances existed and the State child welfare authority was able to provide 
assistance.  For example, in January 2002, to protect them from incidents of self-harm 
and hunger strikes, the Minister removed nine unaccompanied minors from the Woomera 
IRPC to alternative places of detention in foster care arranged by the South Australian 
Department of Human Services.77   
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Australia is a party to the United Nations Convention on the Rights of the Child.  The 
Australian Minister for Immigration is entrusted with the guardianship of all non-citizen 
unaccompanied minors, but has largely delegated guardianship responsibility for detained 
minors to the DIMIA managers of detention facilities and for released minors to state 
child welfare agencies.78  DIMIA has issued guidelines concerning the protection of 
unaccompanied minors, but they are non-binding and unenforceable.79  Detained children 
participate in school classes and recreational activities inside the centers and in some 
cases outside them.80  Women and children are not always provided with separate 
accommodation.81   

Children who have already suffered the trauma of fleeing their homes and human rights 
abuses in their home countries have witnessed and participated in traumatic events in 
Australian detention centers, such as detainees rioting and sewing their lips together in 
protest of their prolonged detention.82  Children have also suffered when guards have 
responded with tear gas or late night spot checks.83  Allegations of child sexual abuse in 
the Curtin Detention Center in 2000 highlighted the dangers of detaining children in 
cramped conditions with adults, many of whom suffer from depression and post-
traumatic stress disorder.84   
 
In March 2001, the Commonwealth Ombudsman�s Office issued a formal report on 
Immigration Detention Centers that contained a number of recommendations to DIMIA 
for improvements in arrangements for children.85  In late November 2001, Australia�s 
Human Rights Commissioner, Dr. Sev Ozdowski, announced that the Human Rights and 
Equal Opportunity Commission would be conducting a national inquiry into children in 
immigration detention, the results of which he hoped to present to Australia�s Parliament 
by the end of 2002.86  As of August 2002, the Commission had received more than 300 
submissions from organizations critical of Australia�s treatment and detention of asylum 
seeker children.87  In addition to considering public submissions, the Commission has 
visited all of Australia�s immigration detention facilities�including on Cocos and 
Christmas Islands�and has conducted public hearings in the states where such facilities 
are located.88  In 2002, Amnesty International and Human Rights Watch, among other 
non-governmental organizations, criticized Australia�s detention of unaccompanied 
minors as a violation of its international treaty obligations.89   
 
AUSTRIA 

Austria is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the major United Nations human rights 
instruments and to the European Convention on Human Rights.  Austria�s asylum 
procedure is governed by the country�s 1997 Asylum Act.90   

In Austria, 8,269 asylum applications were lodged during the first quarter of 2002, 
30,140 during the year 2001 and 18,280 during the year 2000.91  The Federal Refugee 
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Office, an agency within the Interior Ministry, is responsible for making decisions on 
asylum applications in the first instance.  Asylum seekers may appeal negative decisions 
to the independent Federal Asylum Review Board and make further appeals within the 
administrative courts.92 

Information on the number of asylum seekers in detention is not available.  However, 
Austria has perhaps the strictest detention policy in Europe, with most immigrants who 
arrive without valid travel documents being detained until they are formally admitted into 
the asylum determination process.93  Those who arrive at airports or directly from the 
countries they are fleeing are subject to pre-admissibility detention in border control areas 
pending decisions by the Federal Asylum Office as to whether they will be admitted to 
the asylum application process, decisions that must be made within 5 days.94   

Asylum Officers generally admit those who arrive with proper documentation to the 
asylum procedure, grant them provisional residency rights and release them from 
detention.95  However, those who arrive without proper documentation are only admitted 
to the asylum procedure, granted provisional residency rights, and released from 
detention if Asylum Officers find that their applications are not �manifestly unfounded� 
(see discussion below).96   

Asylum seekers who arrive at Austrian land borders from third countries without proper 
documentation are refused entry and must await decisions on their applications outside 
Austria.97  Asylum seekers who are apprehended after having entered the country 
illegally do not have provisional rights of residency and thus may be subject to 
detention.98  The majority of asylum seekers reportedly enter the country illegally and 
apply for asylum once inside.99 

Asylum seekers, whether they have arrived with valid documents or not, who are deemed 
likely to abscond if they are denied asylum are not granted provisional residency rights 
and are not released from detention pending adjudication of their claims.100  Such 
detentions may last for 2 months, with the possibility of single 4-month extensions.101 

Austria has come under considerable criticism for subscribing to the �safe third country� 
concept.102  According to the 1997 Asylum Act, an application for asylum is considered 
�manifestly unfounded� if, inter alia, the claimant was already safe from persecution in a 
�safe third country� before coming to Austria, or if the asylum seeker comes from a so-
called �safe country of origin.�103  Austria considers third countries as safe for the return 
of asylum seekers if they: are signatories to the UN Refugee Convention and the 
European Convention Human Rights; have established asylum procedures, including a 
system for appeals; allow returning asylum seekers to utilize that procedure; and allow 
them to remain in the country safely while awaiting the outcome of their status 
determinations.104  If the asylum request is deemed �manifestly unfounded� after the 
initial review, a decision not to admit the application to the normal asylum procedure 



Lawyers Committee for Human Rights 
 

 
 

 

11 
 
#21309428 v15 - FINAL report.doc 

must be taken without further investigation, appeals are often denied suspensive effect 
and deportation rapidly follows.105   

A 1999 amendment to the Asylum Act authorized the Ministry of Interior to draw up a 
�white list� of �safe third countries�, drawing sharp criticism from human rights and 
refugee advocacy groups, on the grounds that it compromises the principle of individual 
investigation of claims.106  The High Court upheld the principle in February 1999 and 
March 2000 rulings, when it reversed a denial of asylum made on the basis of the �safe 
third country� rule.107  The asylum law was amended again in July, 2001, but only minor 
procedural improvements were made.108  

According to the U.S. Committee for Refugees, a startlingly large and growing number of 
asylum seekers are being denied admission to Austria�s asylum procedure on the basis of 
their applications being �manifestly unfounded� in accordance with the safe country 
rule.109  Others are being denied asylum on the same grounds.110 

Is there independent review of the detention decision?  No. 

Appeals are limited to substantive review of decisions related to admissibility. 

Are there limits on the period of detention? 5 days on pre-admissibility detention and 6 
months on post-admissibility detention. 

Pre-admission detention at the airport is limited to five days, during which admissibility 
decisions must be made.  Asylum seekers arrested after attempting illegal entry or 
because they lack provisional residency rights may be held in administrative detention for 
up to six months even after they have applied for asylum.  Detention to ensure the 
removal of rejected asylum seekers is limited to six months.111   

Is there periodic review of detention?  No. 

Is there access to government-funded legal aid? Limited.  

The police are not required to inform asylum seekers of their right to counsel, and refugee 
advisors are not provided with lists of detainees.  It is estimated that twenty-five percent 
of detainees in Vienna do not receive any legal assistance or information.112 

State funded lawyers are provided only to those asylum seekers who file appeals to the 
Higher Administrative Court and cannot afford their own lawyers.113  Under the 
�Schubhaftbetreuung� program, the Minister of the Interior retains a limited number of 
refugee advisors, drawn primarily from NGOs, to visit jails to provide information to 
detainees about legal proceedings.  They are not authorized to provide legal assistance, 
however, but rather to refer asylum seekers to NGOs that do so.  Lawyers reportedly have 
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limited or no access to their detained clients.  Most jails allow two to three visits per 
week during specific hours, while some prohibit all such contact.114 

Alternatives to detention:  Reporting requirements, open centers and directed residence. 

According to the Asylum Act, if more lenient alternatives to detention exist, authorities 
should exhaust them before detaining asylum seekers.115  All applicants for asylum who 
are not detained must register their addresses with federal authorities.  Those able to 
prove their identities and provide financial information may qualify for accommodation, 
food, medical care, pocket money, clothing and school supplies until decisions have been 
made on their asylum claims.  However, to receive such assistance they must reside in 
one of several federally-operated accommodation centers, a federally-contracted private 
pension, or other federally-contracted accommodations.116  

The Aliens Police may also order asylum seekers to reside in hostels or hotels with 
frequent reporting obligations as an alternative to detention.  If such asylum seekers fail 
to comply with reporting requirements, they may be detained.117   

Vulnerable groups: 

Austria detains certain unaccompanied minors, including children under 14, pending their 
deportation, provided that appropriate facilities are available.118  A Youth Welfare 
Agency acts as legal representative to unaccompanied minors in their applications for 
asylum.119 

BANGLADESH 

Bangladesh is not a state party to the United Nations Convention Relating to the Status of 
Refugees or its Protocol.  It is a state party to the International Covenant on Civil and 
Political Rights (ICCPR), but not to its First Optional Protocol.  Bangladesh has no 
asylum law, and protection of asylum seekers is subject to executive decisions of the 
Ministry of Home Affairs.120 

All individuals who enter Bangladeshi territory without valid entry papers are arrested 
and detained by law enforcement.121  The Bangladeshi government does not record how 
many people request asylum in the country and claims that there were no asylum seekers 
detained in 2000 and 2001.122  According to the USCR, Bangladesh hosted as many as 
122,000 refugees at the end of 2001.123 

Is there independent review of the detention decision? No. 

According to the Code of Criminal Procedure, an individual detained for entering the 
country without proper documentation must be brought before a court within 24 hours of 
her detention.124  The court determines whether the individual entered without valid 
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documents and can direct deportation.  However, the U.S. State Department reports that 
authorities, including the police, often do not bring detainees to courts within 24 hours.125 

Are there limits on the period of detention?  No. 

Is there periodic review of detention?  No. 

Is there access to government-funded legal aid? Limited. 

Under the Legal Aid Act of 2000, the government must make legal aid available upon 
application to asylum seekers in financial need.  However, NGO reports indicate that the 
Legal Aid Act is not yet fully operational, there is no effective access to legal aid, and 
most detainees are not made aware of their right to obtain legal aid.126  In fact, some 
reports indicate that the Bangladeshi government has barred UNHCR and NGOs from 
assisting new arrivals.127 

Alternatives to detention:  None. 

Asylum seekers are detained in jails.128  Children are sent to homes, where they are under 
the protection of the Ministry of Social Welfare.129 

Vulnerable groups:   

Children in custody fall under the provisions of the �The Children Act of 1974.�130  As 
noted above, child asylum seekers are sent to homes.  

BELGIUM 

Belgium is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  Belgium�s asylum procedure is governed by the 
country�s Aliens Law, which divides it into an admissibility phase and a substantive 
phase.131   

During 2000, 42,691 applications for asylum were filed and approximately 45,000 
applications were pending decision at the end of the year.132  In 2001, 24,550 new asylum 
applications were lodged.133  In the first quarter of 2002, 4,685 applications were filed.134  
When an asylum seeker requests asylum, the Aliens Office of the Ministry of the Interior 
first determines whether Belgium is responsible for reviewing the asylum application, 
and then rules on the admissibility of the claim within eight working days.135  The 
General Commission for Refugees and Stateless Persons (GCRS) reviews appeals of 
negative admissibility decisions within five working days at the border, or 30 days in-
country.136  The country�s highest administrative court, the State Council, is the last 
recourse for the suspension or annulment of orders to leave the territory.137  GCRS issues 
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decisions on the merits of admissible claims.138  Applicants may contest negative 
decisions on the merits before the Permanent Commission for Appeals.139  

The Aliens Law authorizes the Aliens Office to detain asylum seekers who arrive at ports 
of entry without valid travel documents or identification while decisions on their 
admissibility are pending.140  The Aliens Office may also detain in-country applicants 
who entered Belgium without proper documentation if it decides that their asylum 
applications are inadmissible.141  Detainees in such circumstances have 24 hours to 
appeal their admissibility decisions, while those not ordered detained have three days to 
appeal.142  In deciding whether to detain a given undocumented asylum seeker, the Aliens 
Office considers whether an appeal is likely to be rejected, whether the asylum seeker 
comes from a country from which few asylum applications are granted on the merits, and 
whether space is available in a detention center.143  Asylum seekers may be detained for 
up to two months, but are rarely detained for so long.144   

In 1999, 4.1% of asylum seekers in border proceedings were detained while their claims 
for admissibility were determined.145  However, all asylum seekers without valid visas 
arriving at Zaventem-Brussels airport are reportedly detained during the admissibility 
procedure.146  In 2000, a total of 1,693 asylum seekers were detained in that airport�s 
transit zone.147  Belgian NGOs have criticized the treatment of asylum seekers in the 
airport�s center.148   

Recognized refugees receive one-year renewable residence permits. Authorities can also 
issue residency permits to rejected asylum seekers on humanitarian grounds.149  Belgian 
NGOs report that detained asylum seekers may be deported immediately upon denial of 
their substantive asylum claims without the chance to appeal.150  

Non-detained asylum seekers are assigned to accommodation centers funded by the 
government and run by either the Red Cross or the state or to smaller centers run by 
NGOs.151  There are no restrictions on leaving the centers daily.  The centers provide 
food (in accordance with religious requirements if necessary), medical care, social and 
legal counseling, activities and classes, including school for children, and some 
transportation expenses.152   

Belgium has recently cut off financial assistance for asylum seekers whose applications 
or appeals are pending during the admissibility stage of the asylum procedure.  Asylum 
seekers continue to receive welfare assistance, but such aid is in kind rather than 
monetary.153  When accommodation centers are overcrowded, newly arrived asylum 
seekers may be referred directly to a social welfare center to obtain financial assistance 
for housing.154 

Is there independent review of the detention decision? No substantive review. 
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There is no review of detention during the first two months, except for the detention of 
asylum seekers awaiting deportation.155 

Asylum seekers may appeal only the legality of their detention, not the merits of 
decisions to detain, and must initiate their own appeals.156  Asylum seekers may appeal 
decisions by the Aliens Office extending detention by two months to the Council 
Chamber of the District Court, which rarely modifies initial administrative decisions to 
detain.157  If decisions are not made within five days, asylum seekers must be released.158  
The Council Chamber�s decisions can be appealed by asylum seekers or by the public 
prosecutor within twenty-four hours to the Indictment Division of the Court of Appeal.159  
If the Indictment Division fails to rule in fifteen days, asylum seekers must be released.160  
Final appeals can be made to the Cour de Cassation.161  These appeals are very costly.162   

Are there limits on the period of detention? Yes.  Generally two months. In addition, 
there is a limit of five months while awaiting deportation.  Only for public order or 
national security reasons can detention be extended up to eight months. 

If decisions on admissibility are not made within two months, asylum seekers are 
released from detention.163  Asylum applicants who applied in-country and are detained 
because they lack entry documents must also be released if decisions are not made within 
two months.164 

The detention of asylum seekers awaiting deportation who have not filed appeals with 
suspensive effect may be extended by two month periods to a total of five months by the 
Minister of the Interior.165  Such extensions are permitted as long as necessary steps for 
removal were taken within seven days of detention, removal is being diligently pursued, 
and the possibility of removal has been demonstrated.166  Asylum seekers must be 
released if they have not been deported within five months.167  If further detention is 
found to be necessary for reasons of public order or national security, it can be extended 
up to eight months.168 

Amnesty International reports that some asylum seekers have been held for up to eight 
months while awaiting deportation.169  The Collectif de Résistance aux Centres Fermés et 
aux Expulsions reports that the five-month limit is frequently exceeded in practice, and 
on occasion detention can last for a year.170  Coordination et Initiatives pour Réfugiés et 
Étrangers (CIRE) reports that, where attempts at removal are unsuccessful, the Aliens 
Office sometimes makes new decisions to detain, effectively beginning new periods of 
detention without taking into account the length of detention already endured.171  

Is there periodic review of detention? No substantive review. 

Decisions to prolong detention for two more months may be appealed to the Council 
Chamber each month at the request and at the considerable expense of asylum seekers.  
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As stated above, however, the Council Chamber and the appellate divisions may review 
only the legality of prolonged detentions, not the merits of decisions to detain.172   

Decisions to prolong detention for a fifth month must be referred by the Minister of the 
Interior to the Council Chamber for review of their legality within five working days; 
otherwise, the asylum seekers in question must be released.173 

Is there access to government-funded legal aid? Yes, but limited.  

Free legal advice and representation is provided to asylum seekers throughout the asylum 
application process.174  Pro bono attorneys are assigned by the Bar and paid by the 
federal state to represent asylum seekers.175  These lawyers are often obliged to take on 
asylum cases as part of their mandatory legal training, and often do not have expertise or 
interest in asylum law.  More experienced lawyers can also take on asylum cases and 
benefit from state funding.176   

The law states that lawyers must have access to detention centers every day between 8 
a.m. and 10 p.m.177  However, CIRE reports that, because closed detention centers are 
only accessible to individuals with private cars, pro bono attorneys often have difficulty 
gaining access to their clients.  In 2000, over 50% of detained asylum seekers in the 
Vottem detention center never saw their attorneys.178  What is more, a Belgian NGO 
reports that detainees are not permitted to contact human rights organizations and cannot 
receive phone calls.179 

Alternatives to detention:  None. 

Vulnerable groups: Unaccompanied minors without entry papers who apply for asylum 
at the border are detained while their asylum applications are processed on an accelerated 
basis.180  Children whose parents are denied refugee status may also be detained while 
awaiting deportation.181 

A program to provide guardians for unaccompanied minors exists, but the Danish 
Refugee Council has reported that it is not always successful in practice.182  As there are 
few beds and social programs for unaccompanied minors, UNHCR estimates that 
approximately 50% of children who apply for asylum in Belgium and are not detained 
during the process or pending deportation are lost to human trafficking and 
prostitution.183   

BULGARIA 

Bulgaria is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  Asylum seekers are governed by the Law for 
Refugees and exempt from the Aliens Act that governs all other immigrants.184   



Lawyers Committee for Human Rights 
 

 
 

 

17 
 
#21309428 v15 - FINAL report.doc 

1,755 applications for asylum were lodged in Bulgaria in 2000.185  In 2001, 2,430 
applications for asylum were lodged.186  In the first quarter of 2002, 1,091 applications 
were filed.187  The Bulgarian Agency for Refugees (BAR) is responsible for adjudicating 
asylum claims in the first instance.188  Rejected asylum seekers may appeal negative 
decisions to the chairman of the BAR on administrative grounds, and to the Supreme 
Administrative Court on legal grounds.189  Applicants have seven days to submit appeals 
of negative decisions made through the normal procedure, which suspends deportation 
proceedings.190   

The Law for Refugees also provides for an accelerated procedure for �manifestly 
unfounded� applicants, which refers to asylum seekers arriving from �safe� countries, or 
applicants who knowingly provide false information or documentation.191  In 2000, 
Bulgaria adopted a list of 105 �safe� countries.192  However, according to the UNHCR, 
the BAR uses the list only as a reference tool, examining each application on a case-by-
case basis, and less than ten cases were denied as �manifestly unfounded� in 2001.193  
Applicants rejected in the accelerated procedure have only 24 hours to appeal negative 
decisions and may do so only through administrative, but not judicial, channels.194  NGOs 
consider this time and procedure insufficient.195 

The government reported that, during 2000, 137 asylum seekers were detained, but the 
Bulgarian Helsinki Committee reported that 3,439 foreigners (not all asylum seekers) 
were detained, which suggests that the actual number of detained asylum seekers may 
have been higher than the government indicated.196  The Ministry of the Interior is legally 
responsible for the decision whether to detain undocumented asylum seekers.197  
Although the Law for Refugees does not require the detention of asylum seekers, the 
Danish Refugee Council reports that border officers, particularly at Sofia airport, 
routinely detain them along with non-asylum-seeking undocumented immigrants, who 
are detained pursuant to the Aliens Act.198  As a result, many asylum seekers are not 
afforded the opportunity to file asylum applications before they are deported.199  Border 
Police are not trained in asylum law and are reported to frequently expel refugees without 
referring them to appropriate asylum authorities.200  Asylum seekers whose claims are 
rejected and who remain in the country beyond the date of their removal order are subject 
to detention.201 

Is there independent review of the detention decision?  No. 

The Aliens Act, which is often incorrectly applied to asylum seekers, does not provide for 
independent review of decisions to detain undocumented immigrants.202   

Are there limits on the period of detention? No 

There are no limits on detention at the airport transit zone for asylum seekers wrongly 
detained pursuant to the Aliens Act.203  Asylum seekers have reportedly been detained at 
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the border for long periods pending the outcome of their appeals of decisions made in the 
accelerated procedure established by the 1999 Refugee Law.204 

Is there periodic review of detention? No.   

The Aliens Act, under which asylum seekers are often wrongly detained, does not 
provide for periodic review of detention. 

Is there access to government-funded legal aid? No. 

Asylum seekers may have attorneys or other representatives present throughout the 
asylum process.  However, asylum seekers detained at the borders have difficulty gaining 
access to the asylum procedure and obtaining legal assistance.205  The US Committee for 
Refugees reports that asylum seekers are often not informed of sources of available legal 
counsel. 

Most legal aid is provided through UNHCR-funded organizations, such as the Bulgarian 
Helsinki Committee,206 which is the only NGO that provides free legal assistance to 
asylum seekers.207  These agencies gained access to the airport and the Drujba Detention 
Center in 1999-2001.208 

Alternatives to detention:  Semi-open centers or release. 

Upon arrival, asylum seekers may be accommodated in one of Bulgaria�s two reception 
centers.209  After registering with the authorities, some asylum seekers move into private 
accommodations depending upon their resources.210  As demand for space in the 
reception centers exceeds supply, some asylum seekers must wait for spaces to open up 
before they are released from detention.211  Those staying in reception centers must get 
permission to leave the centers for periods longer than 24 hours.   

Medical care is provided to asylum seekers in accordance with the Law for Refugees.  A 
medical team is available at the reception centers.212 

Vulnerable groups:  The Refugee Law provides that unaccompanied minors must be 
appointed legal guardians and that unaccompanied minors, single mothers and mothers 
with many children must receive social assistance.  Women are also to be afforded 
protection from psychological and physical violence.213   

Medicine for vulnerable asylum seekers is available through arrangements with the 
Bulgarian Red Cross and CARITAS.214 
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CANADA 

Canada is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  During 2000, 37,739 asylum applications were 
filed in Canada and at the end of the year there were 30,177 applications pending 
decision.215  In 2001, 44,452 asylum seekers applied for asylum in Canada.216  In the first  
quarter of 2002, 6,784 applications were filed.217  Only a small portion of asylum seekers 
are detained,218 and alternatives to detention are widely used.  Statistics from Citizenship 
and Immigration Canada (CIC) indicate that at any given time there is an average of 455 
detainees across Canada under the Immigration Act, however there are not statistics 
which indicate how many of these detainees are asylum seekers.219 
 
Bill C-11, now the Immigration and Refugee Protection Act (IRPA), received royal 
assent on November 1, 2001.   Subsequently, the Regulations were published on June 14, 
2002.  In terms of detention, the new regulations codify factors to be considered in 
decision-making on detention many of which were either common practice or in 
administrative guidelines in the past.  Members of the Immigration and Refugee Board 
(IRB)Immigration Division, who are responsible for reviewing decisions on detention, 
continue to have wide discretion on issues of detention because decisions are made on a 
case by case basis, and all circumstances must be considered.220  The new legislation 
broadens the circumstances upon which detention can occur, and the announced benefits 
of the new regime are to �provide enhanced protection of Canadian society,�221 with no 
mention of the protection of rights of refugee claimants.  
 
As stated in IRPA § 55(2), the three main grounds for detention are flight risk, danger to 
the public or if the officer is unsatisfied as to the identity of the claimant.  While these 
grounds are the same as in the former legislative regime, the provisions that allow 
detention are broadened.  In the past, persons could only be detained on the basis of 
identity at the port of entry.  Now, persons can be detained at any point in the claim 
process for identity reasons.  This includes those who present themselves to make an 
inland claim.  The expansion of detention on the basis of identity is of particular concern 
because those seeking asylum are often forced to leave their countries without proper 
identification because it is their very identity which puts them at risk.222  In addition to 
broader power under the law to detain asylum seekers, the use made of the power also 
seems to be expanding.  In recent years, there has already been an increase in the use of 
detention for identification grounds, even prior to the change in the law.  It remains to be 
seen how much the government will make routine use of the expanded powers. 
 
Under § 55(3) a claimant may be detained upon entry into Canada where the officer 
�considers it necessary� in order for the examination to be completed.�  This additional 
ground for detention has been critiqued by Canadian NGOs such as the Canadian Council 
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for Refugees, because it creates a situation in which detention occurs only for reasons of 
administrative efficiency. 
 
Finally, the powers of Immigration officers to detain without a warrant have been 
broadened. 
 
Under the new IRPA, there is mandatory detention under § 82(2), which states that �[a] 
foreign national who is named in a certificate described in subsection 77(1) shall be 
detained without the issue of a warrant.�  § 77(1) provides that the Minister of 
Immigration and the Solicitor General of Canada �sign a certificate stating that a 
permanent resident or foreign national is inadmissible on grounds of security, violating 
human or international rights, serious criminality or organized criminality.�  A Federal 
Court Trial judge has the power to decide if the certificate is reasonable, and based on 
this decision either upholds or quashes the certificate. 
 
There are three detention centers in Canada: in Toronto, Vancouver and Montreal.  In 
addition to detaining asylum seekers in designated detention centers, there are cases 
where they are held in jails. 
 
Is there independent review of the detention decision? Yes.  
 
During the first 48 hours of detention, an immigration officer may choose to release 
detainees �if the officer is of the opinion that the reasons for the detention no longer 
exist.� 223 
 
Review of all detention decisions is undertaken by the Immigration Division of the 
IRB224, an independent administrative tribunal established by the Parliament of Canada.  
The IRB mission is to make well-reasoned decisions on immigration and refugee matters, 
efficiently, fairly, and in accordance with the law. 

When a person is detained, a detention review is held to determine whether there are 
sufficient reasons to continue the detention of the person under the Act. Detention review 
hearings generally follow the tribunal processes, including the right to counsel, the right 
to be fully heard, and that Immigration Division members must provide reasons for their 
decisions. 

Release from detention can occur once an officer of the Immigration Division is satisfied 
that the grounds for detention no longer exist.  For example, if it is found that the 
detainee is not a danger to the public, that they are likely to appear for their examinations, 
etc, or if identify has been satisfactorily established.225  There are conditions for release, 
where the Immigration Division considers it necessary, �including the payment of a 
deposit or the posting of a guarantee for compliance with the conditions.�226 
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A detained person may request a review of detention at any time. The detained person or 
CIC may apply to the Federal Court of Canada for leave for judicial review of any 
decision on detention.  Legal aid services may be available for these measures, depending 
on the provincial legal aid coverage. 

Are there limits on the period of detention?  No. 
 
While there are no formal limits to detention periods, the IRB guidelines state that 
decisions to detain and extensions to detention periods must be �reasonable in accordance 
with principles of fundamental justice.�227    In Sahin v. Canada (Minister of Citizenship 
and Immigration), [1995] 1 F.C. 214, the Federal Court, which has jurisdiction over 
immigration issues, upheld the principle that indefinite detention for a lengthy period of 
time can constitute a deprivation of liberty that is not in accordance with the principles of 
fundamental justice. This is upheld in The Minister of Citizenship and Immigration 
(Applicant) vs. Cheong Sing Lai and Ming Na Tsang (Respondents), [2001] 3 F.C. 326. 
 
Is there periodic review of detention? Yes. 
 
There is a formal detention review process conducted by the Immigration Division of the 
IRB.  The initial review must occur within 48 hours or �with out delay afterward.�  
Subsequent reviews must take place after 7 days and then after 30 days.228  This review 
scheme is less often than in the former legislation, where reviews occurred every 7 days 
for identity cases.   
 
Each review is done de novo, and adequate reasons for continued detention must be 
given.  Consequently, not only the grounds for detentions as per IRPA must be 
considered, but also other issues such as failure to execute removal, and if the lengthy of 
detention is reasonable under the circumstances.229    
 
Is there access to government-funded legal aid? Limited. 
 
There is no right to free legal representation for detained asylum seekers under Canadian 
law.230  Each asylum seeker is apprised of the right to legal counsel and afforded an 
opportunity to obtain legal counsel.  However, access to legal aid is limited, and the 
provision of free legal services is uneven since legal aid is administered provincially not 
federally.231  For example in Quebec, the legal assistance available is reported to be so 
minimal that there is no effective access. 
 
While detention facilities are open to government funded lawyers and NGOs, access can 
be difficult.232  As mentioned above, some detainees, such as those who are not in city 
centers where detention facilities exist, are placed in jails.  In addition to it being 
problematic that they are in placed alongside the criminal population, there are generally 
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no NGOs working in these locations with refugees.  Consequently, lengthy detention 
periods result when there are no advocates or legal counselors available.233 
 
Alternatives to detention:  Release on bond, supervision by Toronto Bail Program. 
 
The Canadian system emphasizes that detention of asylum seekers is a last resort. Under 
the IRPA § 58(3), when ordering the release of a detainee, the Immigration Division may 
impose �any conditions that it considers necessary, including the payment of a deposit or 
the posting of a guarantee for compliance with the conditions.�  These arrangements are 
negotiated between the asylum seeker and the authorities of the Immigration Division, 
with any agreement subject to the approval of the Immigration Division member.234   

Expanding on the above provision,  IRB Guidelines on Detention state that: 

Parliament has provided that adjudicators may order the release of a 
person detained pursuant to the Immigration Act, subject to such terms and 
conditions as they deem appropriate, including the payment of a security 
deposit or the posting of a performance bond. Given these provisions, 
together with the basic assumption that detention should be an exceptional 
measure in Canadian society, adjudicators should, in all cases, consider 
whether it would not be appropriate to impose certain conditions to reduce 
the risk of the person concerned failing to appear for an examination, an 
inquiry or removal from Canada, or to reduce the risk that such a person 
may pose to the public.235  

The Toronto Bail Program has been established as a neutral third party organization that 
oversees released detainees to ensure that they meet the terms and conditions of their 
release.  This initiative targets detainees in the Toronto area who cannot afford bail in 
cases where it is deemed that they do not need to remain in custody under certain terms 
and conditions, and where they can be followed by the community.  In this program, 
Toronto Bail Program staff interview potential clients and conduct a detailed analysis of 
the detainee�s situation, including examination of factors such as ties to the community, 
employment and education status and medical problems.  Based on this information, the 
program decides whether or not it will accept the client.236  Once accepted in the 
program, the person is placed under the supervision of the Toronto Bail Program.  Failure 
to comply with any of the terms and conditions imposed by the IRB Immigration 
Division results in a Failure to Comply order being laid by the Toronto Bail Program 
supervisor.237  It is important to acknowledge that Canadian NGOs have critiqued this 
program, due to the fact that it creates an environment in which the Immigration Division 
can more easily select supervised, not unconditional, release.238   

Vulnerable groups:  
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There are approximately 11 minors detained in Canada at any given time.239  The IRPA 
states that children should only be detained as a last resort and when determined to be in 
the best interest of the child.  Regulations further outline special considerations for the 
detention of minors,240 including: 
 

(a) the availability of alternative arrangements�; (b) the anticipated 
length of detention; (c) the risk of continued control by the human 
smugglers or traffickers who brought the children into Canada; (d) the 
type of detention facility envisaged and the conditions of detention; (e) the 
availability of accommodation that allows for the segregation of the minor 
children from adult detainees who are not the parent�; (f) the availability 
of services in the detention facility, including education, counseling and 
recreation.241   

 
These considerations have been criticized by Canadian NGOs who argue in spite of the 
overriding principle, detention of minors is still a possibility. 
 
Other vulnerable groups including the elderly, persons with apparent or possible mental 
health problems or torture survivors, are not explicitly mentioned in the new Regulations.   
 

CÔTE D�IVOIRE 

Côte D�Ivoire is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  According to a U.S. State Department report dated 
March 2002, Côte D�Ivoire had not implemented legislation providing for asylum status 
in accordance with the convention, and their domestic immigration law did not designate 
a separate legal status for refugees.242  However, the government does recognize the right 
to asylum, and it cooperates with the UNHCR with respect to refugee assistance.243  
Detention of asylum seekers is uncommon in Côte D�Ivoire, according to UNHCR 
Abijdan.244 In 2000, there were 2,242 asylum seekers, one of whom was detained. In the 
first nine months of 2001 there were 2,359 asylum seekers, and none were detained. At 
the end of 2001 Côte D�Ivoire did have in detention 67 refugees, including six minors 
and one female. 

Asylum seekers and refugees have access to legal assistance funded by UNHCR. Our 
research did not uncover information regarding the nature of the proceedings, time-limits 
on detention, and the review of decisions to detain. UNCHR reports that although it does 
not visit prisons or detention centers in a systematic manner, they do on occasion visit 
detained persons of concern to UNHCR.  
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Detainees are separated by gender and have access to cooking facilities, and cultural and 
religious practices are permitted. There is access to medical aid from ICRC and, on 
occasion, UNHCR.  

CYPRUS 

Cyprus is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  Although the Cypriot Parliament approved a new 
Refugee Act in 2000, as of the end of 2001 the government had not yet established a 
process for making asylum determinations and such determinations continued to made by 
UNHCR.245  

Cyprus does not regard itself as an asylum country, and expects recognized refugees to 
seek resettlement in other countries if repatriation seems unlikely.246  However, about 
1,600 persons sought asylum in Cyprus in 2001 and 1,300 refugees and asylum seekers 
remained in need of protection at year�s end.247   

Under the Refugee Act, asylum seekers may be detained only to: (a) ascertain identity; 
(b) ascertain the facts upon which an application is based; and/or (c) protect public 
security and order.248  An immigration officer or the Secretary of the Refugees Authority 
makes the initial decision to detain for a period of up to eight days.249  Thereafter, 
detention may be ordered by a court for subsequent periods of eight days, not to exceed 
32 day.250   

The government claims that no asylum seekers were detained in 2000 and 2001.251  
However, according to USCR, the government of Cyprus maintains a 130-bed detention 
facility for undocumented asylum seekers and migrants and also reportedly detained 
illegal foreigners in Cypriot jails in 2001.252  In addition, the British army, which 
maintains a military base in eastern Cyprus, detained more than 100 asylum seekers and 
migrants during the year.253  Authorities in Turkish-controlled northern Cyprus arrested 
and detained at least 220 asylum seekers in 2001.254 

The government does not maintain reception centers or other accommodations for asylum 
seekers who are not detained, but in certain cases provides accommodations to refugees 
in hotels.255  It grants asylum seekers work authorization and temporary residence permits 
while their cases are pending with UNHCR, and issues three-year residence and work 
permits to recognized refugees.256  The Refugee Act also provides for free medical care 
and primary and secondary education for refugees.257  

Is there independent review of the detention decision? Yes.   

The initial decision to detain can be appealed by a writ of habeas corpus or application 
for a court order to set aside the detention order.258  According to the Government, 
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appeals�which ascertain whether the law was applied correctly�may be filed by the 
asylum applicant before the appropriate court as soon as the asylum seeker is informed of 
the detention decision.259 

Are there limits on the period of detention? Yes; thirty-two days.260 

Is there periodic review of detention? Every eight days; automatic.261 

According to the Refugee Law, detention of an asylum seeker beyond the initial eight-
day period can be extended for subsequent periods of eight days only by court order.262  
There is no time limit on detention following a final negative asylum application 
decision; unsuccessful asylum seekers will �be deported within a reasonable time.�263   

Is there access to government-funded legal aid? No. 

The Refugee Law of 2000 provides that asylum seekers have the right to legal counsel 
during detention and during interviews by immigration officers and the Refugees 
Authority.264  There is no government funded legal aid; although the government states 
that the topic is currently under consideration.265 

Alternatives to detention:  None. 

Vulnerable groups: No information available.  

CZECH REPUBLIC 

The Czech Republic is a state party to the United Nations Convention Relating to the 
Status of Refugees and its Protocol, as well as to the International Covenant on Civil and 
Political Rights and its First Optional Protocol.  The current refugee law came into effect 
in 2000 and was amended during 2001 to aligned Czech laws more closely with 
European Union (EU) standards.266   

In 2000, 8,787 people applied for asylum; at the end of the year, there were 4,625 
applications awaiting resolution.267  18,090 asylum applications were filed in 2001.268  In 
the first quarter of 2002, 2,729 applications were filed.269  Upon announcing their 
intention to apply for asylum to passport officials at the border, all asylum seekers, 
regardless of documentation, are issued tickets a designated reception center in the 
interior.270  Asylum seekers must report promptly to the centers, where they may lodge 
their formal asylum applications.271  The Ministry of Interior�s Department for Refugees 
is responsible for issuing first-instance decisions on asylum claims, and should reach a 
decision within 90 days of an applications receipt.272  Two commissions decided appeals 
in 2001; but the 2001 amendment to the refugee law creates a new appeal body for 
second-instance applications, provisionally the High Court in Prague, pending a new law 
on the administrative judiciary system that enters into force in January 2003.273 
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The 2000 legislation created an accelerated procedure for �manifestly unfounded� 
applications�the grounds for which the 2001 legislation expanded�which allows 
unsuccessful applicants only seven days to appeal.274  The Department for Refugees may 
also refuse status to applicants who arrive in the Czech Republic from so-called �safe 
countries of origin� or �safe third countries� to which they can be returned.275 

New arrivals must report to the reception center at Vyshni Lhoty, for a �quarantine 
period��about 21 days� during which they undergo a medical exam, have their first 
asylum interview and are not allowed to leave the reception center.276  The reception 
center is run by the Department for Refugee Facilities Administration of the Ministry of 
the Interior and can hold 500 people.277  The center tries to accommodate families 
separately from other asylum seekers but this is not always possible.  The applicants for 
asylum do not have the ability to cook but the center provides food.  The Ministry 
provides elementary social assistance and NGOs also provide social assistance for adults 
and organize activities for children.  Basic medical care is provided at the center. 

Following the quarantine period, most asylum applicants are permitted to move to one of 
the country�s four refugee residential centers (or refugee camps), where they live for the 
duration of the asylum procedure.278  An asylum seekers whose identity cannot be 
proved, or who the Aliens and Border Police suspect will attempt to avoid expulsion their 
applications are rejected may be detained in the reception center beyond the initial 
quarantine period.279 

Applicants may live outside the refugee centers if they can prove that they have 
accommodation.  Asylum seekers in the refugee camps enjoy more freedom of movement 
than in the reception center and may leave the camp temporarily after obtaining an 
authorization.  The Danish Refugee Council reports that the �conditions are satisfactory� 
in these camps.  If possible, the camps will try to accommodate the families separately.  
Food is provided by the camps which attempt to take into account cultural and religious 
dietary requirements.  The ability for applicants to cook is currently under discussion.  
NGOs also provide Czech language tuition in the camps.  Basic medical care is provided 
at the center. 

Asylum seekers may stay in the camps until the Minister of the Interior or the 
Commission renders its decision.  Whether the decision is positive or negative, and 
whether or not they appeal the decision, they have to leave the camp once it is rendered. 

In both the reception center and the refugee camps, the asylum seekers receive financial 
assistance (free board and lodging, pocket money), and both provide basic medical care.  
The asylum seekers accommodated outside the camps, however, automatically lose their 
entitlements to financial and medical assistance.280 

Is there independent review of the detention decision? No information. 
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Are there limits on the period of detention? Yes; thirty days after the expulsion order. 

Asylum seekers without residence permits may be detained pursuant to an expulsion 
order for a maximum of thirty days.  If removal is not possible within thirty days, the 
applicant must be released, though she may risk re-arrest.281  

Is there periodic review of detention? No information.  

Is there access to government-funded legal aid?  No. 

NGO and UNHCR access to the reception centers is limited.282  NGOs provide free legal 
assistance to challenge the legality and circumstances of detention.283 

Alternatives to detention:  Yes. 

As noted above, following the quarantine period, most asylum applicants are permitted to 
move to a refugee residential center or may live outside the refugee centers if they can 
prove that they have accommodation.   

Vulnerable groups:  All unaccompanied minors are accommodated in the same refugee 
camp.284 

Upon the commencement of the asylum procedure and for its duration, the Aliens and 
Border Police appoint a guardian to represent unaccompanied minors under 18 years old.  
The procedure for unaccompanied minors is the same as the one for adults although their 
age and situation may discretionarily be taken into consideration.  Financial assistance 
provided to unaccompanied minors is the same as that for other asylum seekers. 

DENMARK 

Denmark is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  The Danish asylum procedure is 
governed by the Aliens Act of 1983, as amended.285 

Detention of asylum seekers is common, with an estimated 50% of all asylum seekers 
detained at some point.286  12,200 people applied for asylum in 2000, and there were 495 
asylum seekers detained in 2000.287  In 2001, there were 12,403 asylum application 
lodged in Denmark, and there were 666 asylum seekers detained.288  These statistics do 
not include asylum seekers detained in accordance with Section 36 of the Aliens Act who 
are released within three days of detention.289  In the first quarter of 2002, 1,933 
applications were filed.290 
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Asylum seekers who cannot establish their identity and travel route are usually detained 
by border police under the authority of the Ministry of Justice.291   Asylum seekers who 
refuse to stay in a reception center, are deemed violent, or fail to appear for an asylum 
interview may also be detained.292    

After an individualized examination of the claim, asylum seekers whose application is 
subject to the �manifestly unfounded� procedure may be detained for seven days to 
ensure their presence during this process.293 

Asylum seekers may also be detained if custody is found necessary on definite grounds to 
ensure their presence during their case and possible appeal, if (a) the asylum seeker is not 
a permanent resident and is suspected of having committed an offense that may lead to 
deportation or (b) the asylum seeker entered Denmark in violation of an entry 
prohibition.294 

Rejected asylum seekers awaiting deportation may be detained if the police believe that 
less restrictive measures are not sufficient to ensure compliance with a removal order.  
Such less restrictive measures may include deposit of travel document, posting of bail, 
reporting to police and staying at a designated address until deportation.295  UNHCR 
reports that detention is chosen over less restrictive measures frequently.296 

In June 2001 an amendment to the Aliens Act was passed by Parliament which expanded 
the grounds for detention of asylum seekers.  Asylum seekers who applied for asylum in 
Denmark and were subsequently expelled may be detained throughout the asylum 
procedure.297  Further, police may detain asylum seekers where: the asylum seeker does 
not assist in procuring information for the case, fails to appear for a hearing or fails to 
respond to a police summons, has exhibited violent or threatening behavior to individuals 
working in or residing in an accommodation center, fails to stay at a place determined by 
the Danish Immigration Service, or does not cooperate with arrangements for 
deportation.  Such detention may only be ordered after an evaluation of whether 
alternatives to detention, such as reporting to the police, may be sufficient to ensure the 
appearance of the asylum seeker.298   

Asylum seekers who are not detained or are released from detention are referred to one of 
two reception centers, both within 50 km of Copenhagen.  These centers are run by the 
Danish Red Cross and have a combined capacity of over 900 beds.  The reception centers 
are open and serve as a primary site for registration with the police and preliminary 
interviews with the Danish Immigration Service.   

After six weeks, asylum seekers are normally assigned to accommodation centers, unless 
they make a special application to live with family or friends.  Refugee financial 
assistance and social services are tied to residing within the accommodation centers, 
which are also run by the Danish Red Cross.  There are kitchens, families are typically 
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housed separately, and residents are provided with pocket money.  Asylum seekers may 
leave the center for up to six weeks per year, provided there is an address or a telephone 
number where they can be reached.  The Danish Red Cross also runs a center for victims 
of torture or trauma, which is staffed by trained specialists including medical doctors and 
nurses.299 

 Is there independent review of the detention decision? Yes.   

After three days of detention, asylum seekers are entitled to mandatory review of 
detention by the lower City Court.300  This review examines the lawfulness of the 
detention and its continuance.301  Detention may be extended by judicial decision for up 
to four weeks.  Further detention requires review by the lower City Court.302  The 
decision of the lower City Court can be appealed to the High Court.303 

The general law on administration of justice applies fully to the detention of asylum 
seekers.304 

Are there limits on the period of detention? No. 

 Asylum seekers detained while being processed under fast track procedures (for 
�manifestly unfounded� claims) may be detained for no longer than seven days.305    

Other asylum seekers are not subject to a maximum length of detention, although 
continued detention of asylum seekers awaiting deportation is subject to the requirement 
that deportation can be carried out in the near future.306  However, UNHCR reports that it 
is not unusual for those awaiting deportation or establishment of identity to face 
detentions exceeding a year.307 

Is there periodic review of detention? Monthly; automatic. 

The initial decision to detain is reviewed by the lower City Court after a maximum 3 
days, and such detention may be extended for up to a maximum of four weeks.  Any 
further periods of detention, each not to exceed four weeks, must be ordered by the lower 
City Court.308  

Is there access to government-funded legal aid? Yes. 

 At court hearings on detention, the asylum seeker is provided with state-funded, 
appointed counsel.309  While asylum seekers are entitled to such counsel as soon as they 
are detained, the court appoints lawyers just before the hearing.  Consequently, lawyers 
assigned by the court have insufficient time to interview their client and prepare the 
asylum claim, and are often unfamiliar with immigration law.310 
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The independent Danish Refugee Council (�DRC�) offers immigration counseling during 
all stages of the asylum process, both in detention centers as well as at their offices.311  
The police must inform detained asylum seekers of their right to contact the DRC.  
Lawyers from the DRC are generally able to visit the detainee within three days, and 
police are not present during the interview.  The DRC provides interpreters and advice, as 
well as follow-up work with the Immigration Service and police.312 

Alternatives to detention:  Alternative measures to detention include the payment of a 
bond, surrender of passport, staying at a designated address or regular reports to the 
police.313  In addition, as detailed above, asylum seekers who are not detained or are 
released from detention are referred to one of two open reception centers run by the 
Danish Red Cross.   

Vulnerable groups:  Detention of asylum seekers with small children and of minor 
asylum seekers is only ordered on an exceptional basis.  Such cases are processed as 
swiftly as possible.  Detention of seriously ill asylum seekers is avoided to the greatest 
extent possible.314 

Unaccompanied minors, up to age 18, are accommodated in special reception centers run 
by the Red Cross.  Children who are not considered mature enough -- generally those 
under the age of 15 --  are not required to submit an application for asylum and may be 
granted a residence permit under exceptional circumstances.  This evaluation is made by 
the Immigration Service.  Unaccompanied minors are provided with a Red Cross 
guardian but are not afforded free legal advice.315 

EGYPT 

Egypt is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, but not to the International Covenant on Civil and Political 
Rights or its First or Second Optional Protocols.  Egypt has no domestic asylum laws and 
UNHCR determines the refugee status of individual asylum seekers. 316  

Egypt hosted more than 55,000 refugees and asylum seekers at the end of 2000317, and 
approximately 75,000 at the end of 2001.318  Asylum seekers who enter without a visa are 
detained by immigration police and local police or security.319  Asylum seekers without 
residency permits are also detained, but less frequently.320 

Is there independent review of the detention decision? No.   

If the UNHCR becomes aware that an asylum seeker is detained for entry without 
documentation, she will be interviewed in prison by a UNHCR officer.321  If her asylum 
application is approved, she will be released into UNHCR custody.322  If she is rejected, 
there is no appeal, and the asylum seeker faces deportation or detention as long as she is 
unable to pay for her return to her home country.323 



Lawyers Committee for Human Rights 
 

 
 

 

31 
 
#21309428 v15 - FINAL report.doc 

Are there limits on the period of detention? No. 

Is there periodic review of detention? No. 

Is there access to government-funded legal aid? No. 

Alternatives to detention:  None.  

Vulnerable groups:   In 2000, women and children were reportedly detained in prison for 
several months for demonstrating outside of UNHCR�s office.324 

FINLAND 

Finland is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  The Aliens Act of 1991, as amended, 
and the Aliens Decree of 1994 govern the asylum process in Finland.325 

3,170 people applied for asylum in 2000; at the end of the year, there were approximately 
1,300 applications pending first instance decisions, and 250 awaiting decision on 
appeal.326  In 2001, 1,650 asylum applications were lodged.327  In the first quarter of 
2002, 391 applications were filed.328  Approximately ten percent of asylum seekers are 
detained on arrival.329 

Asylum seekers whose identity and travel route cannot be established are frequently 
detained in police custody for up to four days.330  Moreover, detention may be imposed if 
there is reasonable cause to believe that the asylum seeker will commit a crime or go into 
hiding.331  If detention is extended by the local District Court beyond the initial four days, 
detainees are typically transferred to prison, despite the fact that the Aliens Act provides 
that detainees should be held in separate detention facilities.332 Government policy states 
that asylum seekers should be detained only as an extreme security measure.333   

The Ministry of the Interior and the Ministry of Labor have undertaken to establish a 
closed reception center for detained asylum seekers near Helsinki.  These facilities are 
expected to open in 2002.334 

Asylum seekers must typically register with the reception center closest to their point of 
entry.335   There are approximately 19 reception centers, many of them run by state and 
local governments with several run by the Finnish Red Cross.  Asylum seekers may stay 
at the centers throughout the asylum adjudication process, including the duration of any 
appeals.  Centers are open and asylum seekers may attend classes both inside and outside 
the center to help train for work and eventual integration into Finnish society.336  Free 
health care is provided to asylum seekers through the reception centers.337  Cooking 
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facilities are generally available in the reception centers.338  Asylum seekers may choose 
to stay outside the reception center, without consequence of losing financial assistance.339 

Is there independent review of the detention decision? Yes.  

The decision to detain an asylum seeker is made by a senior officer of the police or by a 
senior officer of the frontier guard (the latter only has the authority to detain for 48 
hours).340  This decision is based on whether the asylum seeker�s identity is clear, 
whether she has entered with a valid visa, and whether there is a risk of flight or criminal 
activity.341  The officer who has made the detention decision must inform the local 
District Court of the detention at the latest, the day after detention.  The Court must hear 
the case within four days of detention, and may then extend detention for up to fourteen 
days.  This review may be substantive, but often lasts only fifteen to twenty minutes, 
which limits the thoroughness of the review.  Detainees are rarely released by courts.342  
The police may release detained asylum seekers on their own initiative.343  

Are there limits on the period of detention?  No.   

As long as detention is reviewed every fourteen days, there are no limits on length of 
detention.344  In practice, asylum seekers are typically detained for three to eight 
weeks.345  

Is there a periodic review of detention?  Yes; every fourteen days.   

After the initial four days, the decision to continue detention is automatically reviewed by 
the court of first instance every fourteen days.346  

Is there access to government-funded legal aid? Limited.  

It is difficult for detained asylum seekers to access legal assistance.  The Finnish Refugee 
Advice Centre (FRAC) has a contract with the Ministry of Labour to provide free legal 
advice to asylum applicants, but FRAC is rarely informed of detained asylum seekers.347    

Most detained asylum seekers retain private counsel as they are eligible for legal aid for 
bail hearings.  Police who handle asylum cases for detainees provide lists of lawyers to 
these asylum seekers, but not all of the lawyers are members of the Bar or fully 
qualified.348 

Asylum seekers may be appointed a private solicitor free of charge for the appeals 
process, but UNHCR reports that detained asylum seekers may have difficulty gaining 
access to legal aid at the appeals level.349   This appointment is facilitated through the 
normal legal aid scheme, which is financed by the government.  In practice, few legal aid 
attorneys have immigration experience and FRAC lawyers handle the majority of 
appeals.   
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Alternatives to detention: None.  

Vulnerable groups:  Unaccompanied minors are typically accommodated in special areas 
of reception centers.  All unaccompanied minors are appointed a legal representative, 
who is present at all asylum interviews.350  

FRANCE 

France is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  The Asylum Act of 11 May 1998 transferred the 
legal provisions governing the right of asylum in France to the Act of 25 July 1952, 
which defines the status of the OFPRA (�Office français de protection des réfugiés et 
apatrides�), the first instance asylum determination body.351 

In 2000, 38,747 applications for asylum were filed, and by year�s end, there were an 
estimated 21,000 applications pending decision.352  47,290 asylum applications were 
lodged in 2001.353  In the first quarter of 2002, 12,629 applications were filed.354 

Foreigners, including asylum seekers, denied entry into France at the border may be kept 
in so-called �waiting zones� or remand centers.355  Holding a person in a �waiting zone� 
for more than four days requires the approval of a judge and can only last up to 20 
days.356  According to NGOs, the French border police reportedly often fail to provide 
insufficiently documented foreigners with asylum forms or information on their rights, 
interpretation facilities in the �waiting zones� are poor and asylum applicants have no 
access to their own files.357  At Charles de Gaulle Airport, asylum seekers are held in a 
nearby airport hotel in conditions that have been criticized by Amnesty International.358     

Further, asylum seekers whose applications are filed in country and are subject to 
accelerated procedures may be detained.  The accelerated procedure may be used where 
the asylum seeker�s presence is a threat to public order, the asylum application is 
considered to be fraudulent, the Dublin procedure applies or the asylum seeker is from a 
country that the French government has decided is �safe.�359 

According to a 2000 report, there are 63 open reception centers in France, with a total 
capacity of 3,779 beds, that provide shelter to asylum seekers and young workers.360   
Reception centers are commonly at full capacity with a six-month wait list for asylum 
seekers.  If an asylum seeker is granted a place in a reception center, she is also eligible 
for substantial financial assistance, which is, to a lesser extent, available to asylum 
seekers who live outside the accommodation centers.  Asylum seekers who are not 
granted a place in a reception center may be housed in homeless shelters, which the 
UNHCR has declared unsuitable as a source of accommodation.361 

Is there independent review of the detention decision? Yes. 
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The border police have the authority to detain asylum seekers in administrative detention 
for 4 days.  Further detention must be ordered by the Tribunal de Grande Instance, a civil 
court, which may extend detention in eight day increments for a total of 20 days.  The 
decisions of the Tribunal to extend detention can be appealed to the Court of Appeal.362      

Are there limits on the period of detention? Yes; 12-20 days. 

An individual who applies for asylum at a border may be detained for a maximum of 
twenty days in order to determine whether or not the application is manifestly 
unfounded.363  After twenty days, she should either be granted entry or, if the application 
is deemed �manifestly unfounded�, returned to either a third country or the country of 
origin.364  

An asylum seeker may also be detained, for a maximum of twelve days, if another Dublin 
Convention state is responsible for examining her application, if she is deemed a threat to 
public order, if she comes from certain �safe countries� or if her application is considered 
abusive or fraudulent.365   

Asylum seekers whose claims have been denied may be detained for a total of twelve 
days (one two-day period and two five-day periods) for removal.  If removal is not 
accomplished, the asylum seeker must be released without any residency permits.366  
Amnesty International has reported, however, that in at least one case, a refugee has been 
held in administrative detention (�assignation à residence�) since 1993.367 

Is there periodic review of detention? Yes; automatic. 

After 4 days, the Civil Court will review the decision to detain.  Extensions of detention 
periods thereafter are by judicial order only.368 

Is there access to government-funded legal aid?  Limited. 

Asylum seekers who appeal the legality of their detention before the Civil Court are 
provided with a court-appointed lawyer.369 

Cimade, a French NGO provides legal assistance to asylum seekers in fourteen detention 
centers (less than half of the centers in France).  This legal aid is based on an agreement 
with the Ministry of Social Affairs, and Cimade reports to the government on a regular 
basis about their activities.  Cimade visits the detention centers on a regular basis, assists 
with urgent cases and provides a telephonic advice line.370   

The government decreed in March 2001 that it must set up an agreement with an NGO to 
be present at each detention center to protect the rights of detainees.  However, the 
UNHCR does not have access to all of the detention facilities.371 
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Alternatives to detention: None.  

Vulnerable groups:  Unaccompanied minors who do not have family to stay with in 
France are placed under the guardianship of the French authorities, and typically housed 
in a special reception center for children.  UNHCR reports that NGOs find the 
arrangements made for unaccompanied minors to be insufficient. 

Female asylum seekers are assigned female interpreters at interviews before OFRA when 
circumstances warrant it, but it is not common for female interpreters to be provided 
before the Commission des Recours.  Female asylum seekers may request that their 
hearing be conducted in private, but the right to make this request may not be widely 
known.372  

GERMANY 

Germany is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  In 2000, some 78,600 applications 
for asylum were filed; at the end of the year, there were 43,791 applications pending first 
instance decisions.373  In 2001, some 88,287 asylum applicants were lodged and at the 
end of 2001 there were 56,111 asylum seekers awaiting first instance decisions on their 
applications.374  Figures available for the first quarter of 2002 show a reduction in 
applications, with some 19,230 applications filed.375  No information was available on the 
numbers of asylum applicants detained. 

Those whose applications are being processed are typically housed in open reception 
centers.376 Detention is used mainly for asylum seekers whose applications have been 
rejected.  Germany also may detain individuals who have resided in the country without 
authorization.377 

Asylum seekers arriving at an airport without identity documents or from a �safe country 
of origin� are referred to an accelerated asylum procedure and kept at the airport �transit 
zone,� a closed airport reception center.  If no decision has been made on the asylum 
application after two days, these asylum seekers are released and assigned to a reception 
center.378  The conditions in the transit zone at the Frankfurt airport were strongly 
criticized by the European Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment and Amnesty International.  Amnesty International 
expressed concern that prolonged periods of detention in the transit zone might adversely 
affect the physical and psychological health of detainees.379   

In response to the September 11 terrorist attacks in the United States�and subsequent 
reports that terrorist cells had operated in Germany prior to the attacks�the German 
government passed new anti-terror legislation in late 2001.380  The legislation amends 
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many laws, including the Aliens Act and other regulations pertaining to foreigners. The 
new provisions will allow the government to check on incoming foreigners, including 
asylum seekers, more stringently, by collecting biometric data and by sharing more freely 
immigrants� personal information with law-enforcement agencies.381  The amendments 
will also allow closer monitoring of immigrants during their residence in Germany, easier 
deportation of foreigners considered extremist, and exclusion from the asylum procedure 
of persons who have committed certain crimes.382 

A new immigration bill (the Immigration Act) was signed in June 2002, to enter into 
force in January 2003.  The bill passed very narrowly in Parliament, and a constitutional 
challenge to its validity has been lodged.  The bill contemplates speeding up the asylum 
process and proposes to require asylum seekers whose applications are deemed 
�manifestly unfounded� but whose deportations have been suspended to live in new 
camps until they leave the country voluntarily.383 

Because Germany considers all of its neighbors to be safe third countries, border police 
who apprehend asylum seekers at or near a border are not required to refer the asylum 
seeker to the Federal Asylum Office and may instead refuse entry and force immediate 
return.384 

Upon filing their application for asylum, all other asylum seekers are sent to open 
reception centers throughout the country for up to three months.385  After three months, 
they are typically sent to an accommodation center, until their claim has been finally 
adjudicated.386  While reception centers vary according to region, all provide meals and 
some accommodation centers provide cooking facilities.  All provide federally-mandated 
allowances. 387  Families are not typically, but may be, separated.  The reception and 
accommodation centers are open, but an asylum seeker�s movement is restricted to within 
the bounds of the center�s district.388 

Asylum seekers whose claims have been denied and who have stayed beyond the date of 
voluntary departure, failed to appear for removal, or are deemed likely to fail to appear 
for removal may also be detained.389 The authorities must apply for an order of detention 
from the competent judicial authority.390   

Is there independent review of the detention decision? Yes.391 

Detention lasting more than 24 hours can be ordered only by the courts, not the aliens 
authority.392  

According to German constitutional law (Art. 19, Abs. 4) every act carried out by a 
public authority is subject to judicial review upon petition to the courts. Judicial review 
of detention is provided for in the Freiheitsentziehungsgesetz, the law dealing with 
persons in some form of custody, such as psychiatric clinics or detention pending trial.393  
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The decision to detain is made by the civil section of an Amtsgericht (the lower district or 
local court). Appeal of this decision can be made within 2 weeks to the Landgericht (the 
district civil court) and then to the Oberlandesgerecht (the regional civil court).394  

Review upon appeal is a substantive review of the merits of the case and new evidence 
may be presented.395  

Detention of aliens in the accelerated procedure must also be ordered by the court.396  

For rejected asylum seekers detained while awaiting deportation, the request to detain or 
extend detention is made by the alien authority and is reviewed, and usually confirmed, 
by local courts.  Appeals may be made within two weeks, but as initial-level appeals are 
often not heard for several weeks, the period of detention may have expired before a 
decision is taken.397  

Are there limits on the period of detention? Yes.  

Applicants in the accelerated procedure who are detained in the transit zone are 
interviewed quickly and if no decision is made within two days of the interview, are 
released.398  If the asylum seeker appeals a decision to deny entry within three days and 
no decision is made within fourteen days, the asylum applicant is automatically 
released.399  Despite this 19-day limit, the U.S. Committee for Refugees has reported that 
some asylum seekers have been kept in transit zone detention for months.400 

Those who have been arrested for illegal entry prior to applying for asylum may be 
detained for a maximum of four weeks.  Amnesty International reported in 2000 that such 
cases of detention were very rare.401 

For rejected asylum seekers awaiting deportation, detention may be ordered.  If a 
deportation order has not yet been adopted and no immediate decision on deportation can 
be made, detention of up to six weeks may be ordered.  Once the deportation order has 
been adopted, asylum seekers can be detained for one week if the asylum seeker is likely 
to abscond to avoid deportation.  If the asylum seeker has failed to depart and changed 
his place of residence without informing the authorities, or if it is likely that the asylum 
seeker will fail to appear, then the competent judicial authority can order detention for six 
to eighteen months, after which time the alien must be released from detention.402   

In practice, detention rarely lasts longer than 3 months.403  

Is there periodic review of detention? Not for asylum seekers who are awaiting resolution 
of their asylum claims.  But for those liable to be deported, three-month review. 
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Rejected asylum seekers awaiting deportation have the right to review of their detention 
every three months.404   In order to continue to detain an alien with a removal order, the 
alien authority must establish that removal is possible within the next three months.405 

Is there access to government-funded legal aid? Very limited.  

Financial aid for detainees is governed by the Civil Procedure Act, as is all legal aid 
provided in Germany.406 State-funded legal aid is granted only to destitute appellants 
whose cases are considered by the judge to have a chance of success.  

In practice, in very few cases is a legal aid attorney appointed.407  An asylum seeker in 
the accelerated process whose application for asylum has been rejected as manifestly 
unfounded is provided with a government-funded local lawyer to discuss the possibility 
of an appeal.408   

In most cases, legal aid is granted only if the lawyer is locally based, which can prove 
difficult for applicants detained in a part of country distant from where their lawyer is 
located. Moreover, the compensation offered to lawyers is not substantial.409  

In addition, funding for representation in a small number of cases is provided for by 
NGOs, church groups, UNHCR and others.410  

Vulnerable groups:  In certain regions, unaccompanied minors are detained in juvenile 
detention facilities prior to removal.411  Unaccompanied minors under 16 are appointed a 
legal representative.412   

GREECE    

Greece is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  Asylum seekers filed 3,083 
applications for asylum during 2000; at the end of the year, 392 applicants were awaiting 
decision.413  At the end of 2001, Greece hosted about 6,224 persons with pending asylum 
applications.  About 5,500 persons applied for asylum in Greece in 2001, a 78 percent 
increase from the 3,083 who applied in 2000.414  In the first quarter of 2002, 1,532 
individuals applied for asylum.415  No information was available on the number of 
asylum seekers detained. 

A new Alien Law was passed in 2001, and entered into effect in June, 2001.  While 
asylum seekers are technically exempt from the new law, NGOs reported that in practice 
authorities often deny undocumented asylum seekers the opportunity to apply for asylum 
as a result of failing to distinguish between undocumented asylum seekers and other 
illegal migrants.416  As detailed below, the new law provides for court review of 
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detention, and limits on the period of detention from 15 days to 3 months.  These and 
other provisions were the result of intense advocacy by human rights groups. 

Asylum seekers who apply at the border are held pending the outcome of the accelerated 
procedure, which may take from one to fifteen days, depending on whether an appeal is 
filed.  In airports, detention facilities are surveillance areas monitored by the police, with 
meals and a wash room; men and women are usually separated.417 

Authorities may detain those who have been arrested for illegal entry before applying for 
asylum and rejected asylum seekers awaiting deportation.418  

Asylum seekers not subject to detention must reside at a location chosen by them or 
assigned by the authorities for the duration of the processing of their claim.  Failure to 
report any change of address to the police may result in the interruption of consideration 
of the application.  Human Rights Watch has documented extremely substandard 
conditions of detention for undocumented migrants in police detention facilities in 
Athens.419  The Greek national ombudsman has publicly criticized these substandard 
conditions.420  The European Court of Human Rights in 2001 held that the conditions in 
two detention centers in Athens were inhumane and degrading.421 

In the immediate aftermath of the September 11 attacks in the United States, certain 
migrant groups arriving by boat to Greece were given fifteen-day expulsion notices, 
without the right of appeal or the ability to apply for asylum.422 

Amnesty International reports that in the first half of 2001, deportable asylum seekers and 
asylum seekers awaiting decisions on their applications were detained without judicial 
review.  In June 2001, the new Alien Law came into effect, providing for the right to seek 
judicial review of detention, and limiting the period of detention to 3 months.423 

The European Council on Refugees and Exiles has reported that in the second half of 
2001, the government created new reception centers and introduced a program of 
integration for homeless and other vulnerable asylum seekers.424  Preference in the 
reception centers is given to members of vulnerable groups, such as unaccompanied 
minors, the elderly, families with many children and single parents.425  Asylum seekers 
residing in the reception center must be granted permission to leave the center.426  NGOs 
give limited assistance in arranging other accommodations.427  Asylum seekers are 
entitled to free medical care, and members of vulnerable groups are entitled to financial 
assistance.428  The provision of language interpretation services for arriving asylum 
seekers has been criticized as highly inadequate.429 

Is there an independent review of detention decision? Yes. 

Administrative acts, including detention, are subject to judicial review to determine 
lawfulness.430  
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The new Alien Law , which went into effect in 2001, provides that the decision to detain 
may be challenged in Administrative Court.  Since the new law came into effect, the 
court has typically upheld the police recommendation to detain, overruling that initial 
decision in only a few cases.  The appeal is not automatic but must be raised by the 
detainee. The judge is obliged to decide the matter within a short time-frame.431   

Are there limits on period of detention? Yes; 15-day limit for accelerated procedure 
cases; 3 months in other cases.  

Prior to the new Alien Law, asylum applicants arrested for an illegal stay could be 
detained during the entire period that their application is pending.  According to the 
Danish Refugee Council, the constitutionality of this provision has been challenged.432  

Applicants at border entry points are referred to an accelerated procedure and may be 
held in the transit zone for a maximum of fifteen days.  While general limits are provided 
for in the Greek Constitution on �lawful conditions for arrest and detention,� prior to the 
new law there was no specific provision on length of detention for detained asylum 
seekers.433  Detainees who cannot be removed to their home countries could remain in 
detention indefinitely.434  However, pursuant to the new Alien Law, there is currently a 3 
month limit on detention.435 

Amnesty International reported in early 2002, though, that scores continued to be held 
illegally after the effectiveness of the new Alien Law.436  

Is there periodic review of detention? No. 

Asylum detainees are entitled to oppose detention in Administrative Court, as described 
above.437 There is no further review of the decision to detain, although repeated requests 
for review can be made provided new elements are set forth in the request.438   

Alien authorities make their own recommendations to the Ministry of Public Order for 
release of certain detainees.439  

Is there access to government-funded legal aid? No. 

There is no government-funded legal aid scheme for asylum seekers in Greece.440  The 
Athens Bar Association has established a legal aid network for indigent aliens.  Several 
NGOs, including the Greek Refugee Council (GRC) and the Greek Red Cross, also 
provide legal assistance to asylum seekers.441  It has been reported, however, that in some 
instances police have denied access to lawyers.442 
 
Vulnerable groups:  The detention of unaccompanied minors is very rare.443  
Unaccompanied minors� cases are referred to the Minors� Prosecutor, who decides 
whether appointment of a guardian is warranted.  In practice, applications by 
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unaccompanied minors are given priority examination.  There are limited benefits 
available to unaccompanied minors, including financial assistance and help with 
accommodations, either at the government-run reception center or alternative locations, 
such as youth hostels.444   

GUATEMALA445 

Guatemala is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  In 2000, 54 asylum applications were filed.446  
Guatemala received 58 asylum applications (representing 72 individuals) during 2001.447  
UNHCR, which adjudicates asylum claims in Guatemala, granted 21 individuals refugee 
status in 2001.  Also in 2001, 32 asylum seekers were detained.  An NGO report indicates 
that the U.S. pays $8.50 per day per migrant towards the cost of detention in Guatemala 
of extra-regional migrants.448   

There is reportedly no policy of automatic detention of asylum seekers, but detention is 
based on illegal entry into Guatemala. Following a new Law Regulating Migration in 
1999, Guatemala established a network of detention centers.449  In addition to these small 
numbers of asylum seekers, it should be noted that there is a large population of migrants 
and refugees traveling through Guatemala to Mexico and the United States. Most of those 
detained are from regions other than Central America: including Sierra Leone, China, Sri 
Lanka, Pakistan, Sudan, India and Colombia.   

Detention facilities have been documented as dirty, poorly ventilated, and 
overcrowded.450  UNHCR and NGO representatives were not permitted to conduct 
private interviews with detainees, and detainees were not allowed to receive visitors. 
Female detainees are not consistently separated from male detainees.451   

Is there independent review of the detention decision? No. 452   

The decision to detain is typically made in the first instance by the National Civil Police 
and then reviewed by the Director General for Migration if it is confirmed that the 
individual is in the country illegally. Factors considered in the decision to detain include 
whether the alien is traveling without documents or with fraudulent documents. Asylum 
seekers are detained pending processing of documentation and pending deportation.453 
While an asylum petition is processed, and during refugee determination procedures, 
asylum seekers are kept in detention.  This is the case both during initial applications and 
appeals. 454 

Are there limits on the period of detention? No. 455  

Detention usually lasts two months, during which time the application is processed. There 
have been instances where detention lasted for up to five months. 
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Is there periodic review of detention?  No. 456 

Is there access to government-funded legal aid? No. 457  

However, depending on the circumstances of each case, NGO�s may provide legal 
assistance.  

Vulnerable groups:  Men and women are sometimes separated in the detention centers. 458  

GUINEA 

Guinea is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  According to the U.S. Committee for Refugee�s 
latest World Refugee Survey 2002, there were approximately 390,000 refugees and 
asylum seekers in Guinea in 2001, with approximately 300,000 from Sierra Leone and 
90,000 from Liberia459.  1, 129 people have applied for asylum in Guinea according to 
UNHCR since January 1, 2001 and since that time 1,187 asylum seekers have been 
recognized as refugees.460   

Refugees and asylum seekers have been routinely subject to arbitrary arrest and 
detention.  As detailed in a July 2001 report issued by Human Rights Watch, detention of 
asylum seekers and refugees has occurred primarily at the border areas and roadblocks, 
where Guinean authorities conduct security checks461.  However, larger groups of 
refugees have been detained en masse during periods when Guinea has been vulnerable 
to cross border attacks by rebel factions.   

In September 2000, after a series of cross border attacks by rebels from Liberia and Sierra 
Leone, approximately 3,000 refugees were detained462.  Some were released days later, 
but arbitrary arrests of refugees continued throughout 2001.  In March 2001, Guinean 
authorities questioned and detained approximately 450 refugees in the area of the 
Massakoundou refugee camp after rumored rebel attacks.  They were later released under 
pressure from UNHCR.463    

At borders and checkpoints in Guinea, refugees have been detained.  The Guinean 
government has deployed military personnel to checkpoints and borders to screen 
refugees in order to prevent rebel infiltration.  There has been generally no oversight of 
the screening practices during security checks.  Guinean army, police, and civil defense 
force members can accuse and arrest refugees they believe to be rebels. Those accused of 
being rebels are detained and have been subject to abuse and torture.  They can be held 
without being charged and without evidence against them.464  Individuals who are 
deemed suspicious are detained, usually for periods from a few minutes to a few days or 
longer.  There are credible reports that refugees are sometimes held for months.465  There 
is no limit on their period of detention466 and there are no protections to secure for their 
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release.467  Some refugees pay bribes to Guinean security forces in order to secure their 
release from detention.468  According to a representative of a Guinean non-governmental 
organization, arrest and detention of asylum seekers are completely arbitrary.  In no 
Guinean legislative text does it indicate to arrest asylum seekers.469   

Is there independent review of the detention decision?  No.  

As noted above, there are no due process safeguards to prevent arbitrary detention.  If the 
detainee has money, he or she may be freed quickly if he or she pays money to bribe the 
security forces.470  

Are there limits on the period of  detention? No. 

Is there periodic review of detention?  

From our research and inquiries, there does not appear to be any periodic review of 
detention.   

Is there government-funded legal aid?  No. 

Vulnerable groups:   

Women refugees in detention are particularly vulnerable, as they are often subject to rape 
and sexual violence by Guinean authorities.471   

HUNGARY 

Hungary is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  During 2000, some 7,802 
applications for asylum were filed, and at the end of the year, decisions were pending on 
3,296 applications.472  Some 9,554 asylum applications were lodged in 2001.  
Afghanistan alone produced 4,311 asylum seekers.473  At the end of 2001, there were 
2,400 asylum seekers with pending cases;474 174 persons were granted asylum, 52 of 
whom hailed from Afghanistan.475  In the first quarter of 2002, 1,675 asylum applications 
were made. 476  No information was available on the number of asylum seekers detained. 

All asylum seekers are interviewed upon arrival by the Border Police.  If they are allowed 
to enter, asylum seekers are granted a 24-hour permit and directed either to an open 
Office of Immigration and Naturalization (OIN) reception center or to a closed detention 
center run by the National Border Guard.477  A number of these centers are closed and 
resemble military camps,478 and the U.S. Committee for Refugees has referred to them as 
detention facilities.479  Gaining permission to leave the centers is not always easy.480  
UNHCR and NGOs have criticized conditions in the centers, including with respect to 
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separation of facilities by gender.481 Indeed, the new detention centers were once open 
community shelters.482  Following reports of poor conditions in refugee reception centers 
in Hungary during 2000, three reception centers began improvement projects during 
2001.483  In addition, the opening of a new center was announced in October 2001, 
planned to house 500 European asylum seekers.484 

Asylum seekers who arrive from a �safe third country� and are referred to the accelerated 
procedure before the OIN may be detained in the airport transit zone until a decision is 
reached on admissibility.  Conditions in the transit zone have been criticized.  In practice, 
most asylum seekers reportedly are admitted to the normal asylum determination 
procedure.485  Rejected asylum seekers who are not removed are detained if they commit 
a minor offense.486   

The Hungarian Helsinki Committee reported in late 2002 that in many cases, authorities 
order refusal and detention where an asylum seeker has entered illegally, and secure 
continued detention until the asylum seeker is removed.  They also report that there are a 
number of cases where requests to apply for asylum are not channeled to the proper 
authorities.487 

Following September 11, Afghan asylum seekers from reception centers around the 
country were transferred to a single, closed center, ringed by armed guards.  The 
government order by which the transfer was executed was rescinded after an outcry from 
UNHCR and the Hungarian Helsinki Committee.488 

Is there independent review of the detention decision?  Yes. 

During the first five days of detention, a detained asylum seeker may request review from 
the local court.  Such review focuses on whether the aliens policing authority correctly 
applied the law in ordering the detention.489   

After five days, where the administrative body that ordered the detention requests 
extension, court review is automatic.  In this review, however, the court does not focus on 
the legality of the detention but considers the case as an application for termination of 
detention.  In such cases, the Hungarian Helsinki Committee reports that the court is not 
obliged to hear from the detainee.490 

Asylum seekers may appeal local court decisions to extend detention to the county court 
within three days of the extension.  The Hungarian Helsinki Committee reports that in 
practice, many asylum seekers are not effectively informed of their right to appeal, and 
even where an appeal is lodged, the county court will rarely grant it.491   

According to the Hungarian Helsinki Committee, sufficiency of the judicial review 
process generally has been questioned.492 



Lawyers Committee for Human Rights 
 

 
 

 

45 
 
#21309428 v15 - FINAL report.doc 

Are there limits on the period of detention? Yes. 

The new Aliens Act, which went into effect in January 2002, limits the length of 
detention permissible for migrants apprehended while entering or staying illegally in the 
country prior to applying for asylum, as well as detention of rejected asylum seekers who 
have not yet received expulsion orders, to 30 days. Rejected asylum seekers who have 
received expulsion orders may be detained for up to 12 months. The total period of 
detention, including pre- and post-expulsion order cannot exceed 12 months (previously 
the limit had been 18 months).493 

Is there periodic review of detention? Yes.  Monthly and 90 days after 6 months. 

Detention to ensure implementation of a removal order must be reviewed monthly by the 
local court.  After such detention has been extended for six months, the county court must 
conduct review every 90 days. 

Is there access to government-funded legal aid? No. 

There is no right to state-funded legal aid.  Asylum seekers do have the right to an 
attorney, and local NGOs provide legal assistance at the detention centers as well as at 
the reception centers and dormitories.494  However, provision of legal counsel is 
inadequate as lawyers are unable to gain sufficient access to the detention centers and 
transit zone at the Budapest airport.495  

Vulnerable groups:  Unaccompanied minors under 18 may not be detained and are 
appointed a temporary guardian to assist with legal proceedings as well as a permanent 
guardian to represent the minor in matters pertaining to school, health, finance and the 
like.  There are no specific legal requirements for treatment of other vulnerable groups, 
but in practice some special needs of members of such groups are met by NGOs.496  

INDONESIA 

Indonesia is not a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, or to the International Covenant on Civil and Political Rights 
or its First and Second Optional Protocols.  At the end of 2000, Indonesia hosted more 
than 120,000 refugees and asylum seekers, including an estimated 120,000 East Timorese 
and 373 asylum seekers awaiting UNHCR status determinations.497  At the end of 2001, 
the number of hosted refugees and asylum seekers was approximately 81,000, including 
roughly 80,000 East Timorese and 806 asylum seekers awaiting UNHCR status 
determinations 498.  It is estimated that there were some 4,000 Australia-bound asylum 
seekers in Indonesia during 2001.499  In the first six months of 2002, 774  people sought 
asylum. 500  In August 2002, it was reported that no asylum seekers were then detained in 
immigration detention centers (�kalantinas�) and that the number of asylum seekers so 
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detained previously had never been more than 10% of the entire asylum seeker 
population.501  

Indonesia has no mechanism for granting asylum.502 While the 1999 Foreign Relations 
Act provides for the granting of asylum in accordance with national legislation, as of July 
2002, no such relevant legislation exists. According to a 2002 report, the Indonesian 
government allows asylum seekers to stay in the country during UNHCR�s consideration 
of their asylum claims and typically detains asylum seekers only during the status 
determination procedure, if at all.503  Asylum seekers who arrive without valid travel 
documents may be detained by the Immigration Authority in �immigration quarantine� 
provided for under the Immigration Act of 1992 (the �Act�).504   

Since 2000, as a result of efforts by the Australian government, asylum seekers and 
unauthorized migrants generally have been dealt with under the �Regional Cooperation 
Arrangement�, a system involving the Indonesian authorities, including police and 
immigration officials at regional and central levels, the corresponding Australian 
authorities, UNHCR and the International Organization for Migration (�IOM�).505  
Australia�s interest in fashioning such arrangements stems from the fact that Indonesia 
has been a major transit country for those seeking refuge in Australia.   

Under the regional arrangements, many aspects of which are funded by Australia, 
unauthorized migrants who come to the attention of Indonesian authorities may be 
detained while IOM is notified.  Criteria for detention include whether there is a 
karantina available where the migrant is discovered, and, if a family is involved, whether 
conditions in an available karantina would be suitable for women and children.  In 
practice, detention is reported to be rare, and detained asylum seekers are typically able to 
come and go during the day from the karantinas.506  The U.S. Committee for Refugees 
notes in a 2002 report that, because of the limited number of detention spaces, 
unauthorized migrants often are housed in hotels or like accommodation and are �quite 
free�.507  IOM staff travel to the migrants� locations to undertake an initial assessment, 
and offer them the chance to contact UNHCR.  IOM then notifies UNHCR�s Jakarta 
office of any migrants wishing to have status determination interviews.508  On occasion, 
IOM will relocate an asylum seekers to Jakarta, but typically, asylum seekers remain in 
their initial placement prior to the UNHCR interview.509 

Asylum seekers often wait weeks, or even months, for UNHCR staff to travel from 
Jakarta to conduct refugee status determinations, in part because of the small UNHCR 
staff and in part because of difficulty in finding interpreters for certain languages.510  
Asylum seekers recognized as refugees are typically relocated to Jakarta, where they are 
transferred from IOM�s to UNHCR�s care until a �durable solution� can be found.  Such a 
solution is invariably resettlement in a third country.511  Those who have been detained 
awaiting status determination by UNHCR are released upon UNHCR�s request if 
accorded refugee status.512   
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Though asylum seekers who have been denied refugee status by UNHCR are subject to 
deportation under Indonesian law, sources in 2002 state that there are no known cases of 
unauthorized migrants being deported by the government.513  In practice, rejected asylum 
seekers who have exhausted appeals are neither detained for deported.514  Critics have 
noted that return to country of origin for those found not to be refugees might constitute 
denial of the right to seek asylum.515 

In addition, asylum seekers are subject to other provisions of the Act, which provide for 
detention and prosecution of aliens who enter Indonesia illegally or overstay their visas.  
It is reported, however, that such detention or prosecution is rarely, if ever, used.516   

Is there independent review of the detention decision?  No. 

Detained asylum seekers are kept without review until the immigration officials notify 
UNHCR of their presence and UNHCR makes its status determination.517  As noted 
above, those who have been detained awaiting status determination by UNHCR are 
released upon UNHCR�s request if accorded refugee status.518 

Are there limits on the period of detention? No. 

It may takes weeks or months for UNHCR to issue a refugee status determination.519 

Is there periodic review of detention? No.520 

Is there access to government-funded legal aid?  No.  

There is no national legislation concerning asylum seekers and detained asylum seekers 
have no access to government-funded legal aid.521 

Vulnerable groups:  Children and the elderly are detained without distinction, though 
IOM�s requests that particular vulnerable asylum seekers be moved out of detention have 
routinely been granted.522 

IRAN  

Iran is a state party to the United Nations Convention Relating to the Status of Refugees 
and its Protocol, as well as to the International Covenant on Civil and Political Rights, 
but not to its First or Second Optional Protocols.  Iran is a party to the 1951 Convention 
on the Status of Refugees.  In 2001, Iran hosted about 2.55 million refugees � the largest 
number of refugees in any country of the world.523  Over 2 million of these refugees are 
from Afghanistan.  The remaining refugees in Iran come from Iraq.  While it appears that 
Iran does have some process for giving refugees status, the status is �precarious� and 
�ambiguous,� according to the U. S. Committee on Refugees.524 
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There has been a repatriation program for Afghan refugees in Iran.  The program is 
carried out in collaboration with the UNHCR.  While some sources show that Afghans 
are repatriating voluntarily, there is a question as to the extent of autonomy Afghans have 
in coming to such a decision.  It has been reported that Iran Revolutionary Guards have 
swept Afghan-populated areas in Iran, arresting Afghans and confining them in Camps.  
This practice has mostly affected single men, but families have also been detained. 
 
During 2002, the Iranian government announced that all recognized refugees would be 
forced to live in camps,525 although now only a small minority of refugees live in camps 
and are generally dispersed through out society. 
 
The issues of detention are not paramount in the context of Iran where millions of 
Afghans and Iraqis enter the country as prima facie refugees, without any refugee 
determination process.  In the exceptional cases of asylum claims from other countries, 
the UNHCR usually determines refugee status.   
 
Nonetheless, detention does occur, generally with the goal of deportation.526  It is unclear 
how many detention centers exist, but the UNHCR Global Appeal 2002 mentions two 
detention centers, one in the province of Khorassan and one in Sistan-Baluchistan.527   
 
Is there independent review of detention decisions? No. 
 
Are there limits on the period of detention? No. 
 
Although there are no limits, detained Afghans are generally deported within days or 
weeks of the detention. 
 
Is there periodic review of detention? No. 
 
Is there access to government-funded legal aid? No. 
 
Vulnerable groups:  There is no special treatment for children or other vulnerable groups.  
 

IRELAND 

Ireland is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  At year�s end 2000, Ireland received 
10,938 asylum applications.528  In 2001, Ireland received 10,325 asylum applications.  
More than 600 unaccompanied child asylum seekers arrived in Ireland in 2001.529  In the 
first quarter of 2002, 2,533 applications were filed.530 
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The Refugee Act 1996 (as amended)531 was fully implemented in November 2000.  The 
Act provides for substantial changes to the asylum procedure, in particular detention 
practices.  Prior to the Act, the UNHCR knew of no detained asylum seekers.532  Under 
the amended Refugee Act, an asylum seeker may be detained by an immigration officer 
or a member of the Garda Síochána (police) if there is �reasonable suspicion� that she:  
(a) poses a threat to national security or public order; (b) has committed a serious non-
political crime abroad; (c) has not made reasonable efforts to establish her true identity; 
(d) wants to leave and enter another state illegally; (e) is attempting to avoid a Dublin 
Convention transfer; or (f) has destroyed travel documents or is in possession of forged 
documents without reasonable cause.533  As such, the provisions confer upon the Garda 
and immigration officers unlimited powers to detain, though they must have reasonable 
cause to do so.534  However, in actual practice, the use of these detention provisions is 
exceedingly rare.535  Amnesty International (Irish Section) reports that as of April 2001, 
there have been very few reports of detained asylum seekers.536 

In addition, Section 5(1) of the Immigration Act, 1999 provides that an immigration 
officer or member of the Garda may arrest and detain an asylum seeker whom she 
suspects is in violation of any provision of a deportation order.537  All other asylum 
seekers are referred by the immigration officers or police to the Refugee Application 
Center, issued a card upon completion of a lengthy questionnaire and directed to long-
term accommodation centers.538   

Asylum seekers are housed in reception centers for two weeks, then dispersed throughout 
the country to former hotels, hostels and custom-built accommodation centers.  They 
receive an allowance of  �19.10 a week in addition to full board from the State.539  The 
Reception and Integration Agency (�RIA�), established under the aegis of the 
Department of Justice, Equality and Law Reform is responsible for organizing the 
dispersal and direct provision program and may require asylum seekers to reside in 
particular districts.540  In practice, since financial assistance must be collected weekly in 
the district of an asylum seeker�s residence, movement around the country is to some 
degree restricted.541 

Each of the 86 accommodation centers housing asylum seekers is obliged under contract 
to offer menus which reflect the reasonable ethnic and religious needs of asylum seekers.  
Menus are cycled on a seven day basis to ensure variety; in state-owned properties and 
larger accommodation centers, 28 menu cycles are in place.  The RIA also requires the 
chef of each accommodation center to meet on a regular basis with a representative group 
of asylum seekers to discuss their food requirements.542 

In addition, the RIA conducts regular clinics throughout the country where asylum 
seekers are given the opportunity to discuss any issues of concern on a confidential basis.  
The RIA also provides anti-racism and inter-culturalism training for its proprietors, 
operators and staff.543 
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Is there independent review of the detention decision? Yes. 

An asylum seeker detained by an immigration or police officer must be brought before a 
District Court judge �as soon as practicable,� which would ordinarily be at the District 
Court�s next sitting.544  If the judge finds detention is appropriate due to the existence of 
one or more of the conditions above, then the asylum seeker may be ordered detained for 
up to ten more days, after which the Court must re-order detention at subsequent ten-day 
intervals.545  If none of the conditions warranting detention exist, the Court may permit 
the release of the detainee subject to conditions such as specifying a particular place of 
residence or imposing reporting requirements.  Breach of any such condition gives rise to 
further detention subject to the same procedure.546  Aliens who are suspected to have 
stayed beyond the expiration of a removal order also may be detained.  In this instance, 
detention is not reviewed until the alien institutes proceedings to challenge the removal 
order.547   

Are there limits on the period of detention? No, except in the case of asylum seekers who 
have been ordered deported (8 weeks). 

The Refugee Act 1996 (as amended) provides for no time limit for detention of asylum 
seekers awaiting a decision on admissibility who fall under any of the �reasonable 
suspicion� categories described above.548  Asylum seekers may be detained for no longer 
than the first 48 hours in any one of a number of police stations, or indefinitely in prisons 
and designated places of detention.549 

Aliens in violation of their removal order may be detained for a maximum of 8 weeks.550   
Time spent in custody while appealing a deportation order does not count towards this 
maximum.551 

Is there periodic review of detention? Yes; 10 days. 

According to the Department of Justice, Equality and Law Reform and the Refugee Act 
1996 (as amended), the detention of asylum seekers detained is reviewed every ten days 
before the District Court.552   

Is there access to government-funded legal aid?  Yes. 

Indigent asylum seekers are provided with legal aid throughout the asylum process from 
the Refugee Legal Service of the Legal Aid Board and the Department of Justice, 
Equality and Law Reform.553  However, it is up to the asylum seekers themselves to 
access these legal services.  There is a nominal fee of �20 for these legal advice and 
representation services.554 

Vulnerable groups:  Section 9(12)(a) of the Refugee Act 1996 (as amended) states that 
persons under 18 cannot be detained.555  Separated children and unaccompanied minors 
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are dealt with in accordance with the provisions of the Childcare Act 1999 and fall under 
the responsibility of the Health Board.556  Where it appears to an immigration officer that 
a child entering Ireland is unaccompanied by an adult, she is required to inform the local 
Health Board.557  An application for appointment of a legal guardian (guardian ad litem) 
may be made to the High Court on behalf of such minors,558 but it is the local Health 
Board where the separated child arrives that has the legal obligation to ensure that the 
best interests of the child are taken into account.559  Social workers are assigned to 
separated children, who are typically housed at hotels or hostels.560   

According to ECRE, the number of separated children arriving in Ireland continued to 
rise in 2001.  As a result, Healthy Board authorities have taken steps towards establishing 
separate centers for the minors, rather than hosing them with adults.561  Prior to June 
2001, unaccompanied minors who turned 18 years were provided with financial 
assistance to rent private accommodation and entitled to full welfare allowance.  After 
June 2001, however, minors who turned 18 and had completed full-time education, 
subject to an eligibly assessment, are offered accommodation only in accommodation 
centers.562   

Women and separated children were provided assistance from 1999 until June 2000 
through a UNHCR-funded project at the Irish Refugee Council�s Legal Unit.563  The Irish 
Refugee Council does not legally represent any asylum seekers during the asylum 
process, but offers legal advice and advocates for best practice. 

ISRAEL 

Israel is a state party to the United Nations Convention Relating to the Status of Refugees 
and its Protocol, as well as to the International Covenant on Civil and Political Rights, 
but not to its First or Second Optional Protocols.  In 2001, 390 new applications were 
submitted for asylum in Israel.  Out of all applications pending a decision, including 
some earlier cases, 27 asylum seekers were granted refugee status, 81 were given 
temporary status, and 6 were resettled in other countries.  83 applications were rejected.   

Asylum seekers are not as a rule detained in Israel unless they hail from an �enemy or 
hostile� country.  Even though Israel is a signatory to the 1951 Convention and the 1967 
Protocol, it has not yet enacted any legislation to directly address asylum seekers.  The 
UNHCR in Israel had been mainly responsible for dealing with asylum seekers up until 
the beginning of the year 2001 when the Ministry of Interior approved an internal 
procedure.  Under the new procedure, the UNHCR still handles initial applications for 
asylum.  It interviews applicants and has the power to confer asylum-seeking status.  A 
National Status Granting Body (NSGB), which began operating irregularly at the start of 
2002, confers refugee status.  Administrative rules and regulations, rather than national 
legislation, therefore dictate the treatment of asylum seekers.564   
 



Lawyers Committee for Human Rights 
 

 
 

 

52 
 
#21309428 v15 - FINAL report.doc 

An amended Entry Into Israel Law 1952, which stipulates the terms and procedures for 
the detention of those who have entered into or are staying in Israel illegally, also went 
into effect on November 8, 2001.  According to the revised law, undocumented 
foreigners may be detained only after the issuance of an appropriate order from 
immigration authorities and after the detainee has had the opportunity to state his/her 
claims before the issuing authority.  In those cases where a hearing cannot be conducted 
before the issuance of the order, a hearing must be held no more than 24 hours from the 
beginning of detention.  Where a detention order has been issued, the undocumented 
foreigner is informed of his rights including his right to notify, should s/he wish to do so, 
someone close, a lawyer and his/her Embassy or Consulate.  Although an undocumented 
foreigner may be released if it is later discovered that his/her status was determined 
erroneously, immigration authorities may refuse to release from detention those who are 
considered to present a danger to national security and public security or health. 565 
 
While there is no official policy of detention of asylum seekers, undocumented foreigners 
are regularly detained and held in one of two facilities for deportees.  Problems arise 
when asylum seekers, who often are not aware of the internal procedure because the 
Ministry of Interior does not publicize it, are detected before they apply to the UNHCR 
for status and are detained for being an undocumented foreigner.  According to the Public 
Interest Law Resource Center at Tel Aviv University, the UNHCR does not believe the 
lack of publicity to be a problem as the agency believes that word of mouth suffices as a 
substitute.   
 
If an asylum seeker is detained, he/she can still apply for asylum to the UNHCR from the 
detention facility but will have to wait in detention until the NSGB, who is supposed to 
give such cases priority, makes its final decision.  Although statistics based on the new 
procedure have not been compiled, advocates point out that refugee status took some two 
years before the new procedure was implemented in 2002.566    
 
An undocumented foreigner seeking asylum may be detained even after he/she has 
applied to the UNHCR because the asylum seeker may still have not received 
documentation proving asylum-seeking status.  Such documentation from the UNHCR, 
meant to deter detention, is not normally issued before the process is concluded some 
three months from initial application.  If the asylum seeker happens to be detained in the 
three-month interim, the UN agency will intervene and attempt to facilitate release. 567    
 
If an asylum seeker is detained even after the UNHCR has conferred status, the detention 
will normally last only a few days, as the agency will intervene and lobby for release.568   
 
Most asylum seekers escape detention, mainly because the two detention facilities for 
deportees, that hold up to three hundred detainees, are normally filled to capacity.569  
Oftentimes detained illegal residents� passports are retained illegally by their Israeli 
employers thus slowing down the deportation process and keeping detention facilities 
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full.  The Hotline for Migrant Workers in Tel Aviv estimates that only about ten asylum 
seekers are detained each year.  As of August of 2002, there were only eight in prison.570  
Most detainees reported that they were made aware of the internal process only after 
social workers met with them.  Advocates fear that numbers of detained asylum seekers 
will rise as a result of Israel�s Prime Minister�s recently-announced intention to expand 
detention facilities so as to facilitate the deportation of 50,000 illegal residents over the 
next year.571  
 
Israeli authorities reportedly ignore asylum-seeking status if the asylum seeker originates 
from a �hostile or enemy� country, as nationals of such nations are as a rule detained.572  
The 1954 Law for the Prevention of Infiltration subjects any enemy national who 
knowingly and unlawfully enters Israel to five years� imprisonment.  Authorities do not 
always bring charges under this law, but detain such nationals based on security 
concerns.  Asylum seekers who fall under this category can thus be detained for years at 
times.  The UNHCR sometimes succeeds in resettling enemy nationals who are not 
considered to pose a security threat in another country.  Israel will generally not grant 
them asylum and will release them only under restrictive conditions.573   
 
Is there independent review of the detention decision?  No 
 
According to the newly amended Entry Into Israel Law 1952, there is a quasi-judicial 
Reviewing Authority that is supposed to review Ministry of Interior detention decisions 
no more than fourteen days following detention.  Detainees may also petition the tribunal 
at any time and may request a reconsideration of their case if there has been a change in 
their circumstances.  Further, any person may petition the High Court of Justice to review 
any governmental authority decision.   An undocumented foreigner who has been 
detained may therefore submit a petition with regard to either the initial decision by the 
immigration authorities to detain, or with regard to the decision of the tribunal.574 

The Hotline for Migrant Workers, however, has documented extreme violations of these 
stipulations.  According to its director, six percent of males remain in jail for more than 
thirteen days. 575  Women, on average, according to the survey, remain detained for more 
than 15 days.576  Furthermore, while a detainee has the right to petition for additional 
review of their detention, most detainees are not aware of this option rendering the right 
to appeal ineffective.  Many who are aware of the option are deterred by the fact that they 
are responsible for all fees incurred during this process.577   

Advocates also criticize the law, for providing an undocumented foreigner less 
safeguards against illegal detention than a detained criminal is provided.  While the Entry 
Into Israel Law requires reviews within fourteen days of detention, the 1996 Criminal 
Procedure Law requires a detainee to be brought before a judge within twenty-four hours 
from initial detention, and within forty-eight hours in exceptional cases.   
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The independence of the Reviewing Authority has also been questioned, as it is 
comprised of two judges who are commissioned by the Ministry of Interior.  The 
Ministry appoints them and pays for their salaries.578  When one of the two lawyers 
serving on the body went on vacation, a Ministry legal advisor simply filled the 
position.579  The body has also not yet overturned a Ministry decision since it was formed 
in November of 2001.580  
 
Members of leading civil rights organizations have petitioned the government to call this 
practice unconstitutional.  The petition points to many problems regarding the reviewing 
authority and claims that an administrative authority should not have the power to restrict 
one�s basic right to freedom.581 

Are there limits on the period of detention?  No 

Some will remain in prison for months or even years.  The fact that a detainee has been in 
prison for 60 days can be used a basis of release on bail.582 

Is there periodic review of detention? No 

The amended Entry into Israel Law stipulates that the Reviewing Authority may decide 
to review its decision to detain again, as long as the second review is scheduled for no 
more than thirty days later.  This second review, however, is not an obligatory measure.  
Detainees may also petition for further review by both Reviewing Authority as well as 
the High Court of Justice, but as mentioned earlier, it has been reported that most are not 
made aware of this option. 583 

Is there access to government-funded legal aid?  No 

A detained asylum seeker will have access to a government-funded Public Defender only 
if he/she is facing criminal charges as well.  Legal aid bureaus also do not normally 
represent people in administrative detention procedures, according to the Entry to Israel 
Law.  Theoretically, the bureau may step in, however, if a person has a legal claim to stay 
in Israel.  Possibility of pro-bono representation by non-governmental organizations or 
private lawyers is also very limited.584 

Alternatives to detention:  None. 

According to the Entry into Israel Law, alternatives to detention of illegal residents are to 
be sought only in exceptional circumstances.  Tel Aviv University�s Public Interest Law 
Resource Center points out that this law stands in sharp contrast to Israel�s regular 
Detention Law which requires that detention be used only when there are no other 
alternatives.585   
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Vulnerable groups: 

Women are separated into a separate facility for the detention of illegal residents.  They, 
however, tend to wait longer than men before they are brought before the Reviewing 
Authority.586 
 

ITALY 

Italy is a state party to the United Nations Convention Relating to the Status of Refugees 
and its Protocol, as well as to the International Covenant on Civil and Political Rights and 
its First and Second Optional Protocols.  An estimated 16,000 asylum applications were 
filed during 2000, and by the end of the year, 12,000 asylum seekers were awaiting first 
instance decisions.587  In 2001, an estimated 10,000 to 12,000 asylum seekers filed 
claims.588 

The 2001 Immigration and Asylum Bill was approved by the Italian parliament on July 
10, 2002.589  The Bill contains two articles governing the right to asylum, which replace 
the asylum provisions of the 1990 Aliens Act.590  NGOs and other organizations, such as 
the Jesuit Refugee Service and Fondazione Centro Astalli, have heavily criticized the 
new law, which introduces measures such as mandatory detention and restrictive appeal 
procedures, and limits financial assistance to asylum seekers.591  This new legislation is 
expected to come into force at the end of September 2002.592   

Under the 1998 Aliens Act, any foreign national entering Italy illegally whose identity is 
not established may be detained at a temporary holding center.593  The 2001 Immigration 
and Asylum Bill provides for the mandatory detention of these immigrants.  At these 
centers asylum seekers who are apprehended at border entry points are held for hours, or 
possibly days.  Those who arrive by air are detained in the transit zone of the airport until 
the Border Police decides on their admissibility.  Once admitted, asylum seekers are 
released, referred to the normal asylum procedure and issued three-month renewable 
residence cards.594   

There was no formal pre-screening stage for manifestly unfounded claims under the 1998 
Aliens Act.  Prior to the new legislation, only the Central Commission for the 
Recognition of Refugee Status was authorized to decide upon asylum claims and its 
decision was final.595  The 2001 Immigration and Asylum Bill restricts the movements 
for up to two days of asylum applicants whose claims are �manifestly unfounded� in the 
pre-screening stage, regardless of manner of entry or place of application.596   

Accommodation in reception centers is available, but not compulsory.  Many of these 
centers are run by charitable organizations (i.e., Italian Caritas, Centro Astalli), NGOs 
(i.e., Casa dei Diritti Sociali in Rome) and social cooperatives.597  A smaller number are 
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run directly by the local government.  There are also limits on lengths of stays.  In 2001, 
for the first time, a National Asylum Program, known as Piano Nazionale Asilo (PNA), 
was set up by the Ministry of Interior, the UNHCR and the Association of National Town 
Councils (�Associazione Nazionale Comuni Italiani�), to accommodate 2000 asylum 
seekers in a network of 60 town councils.  The future of PNA is uncertain given the 
passage of the 2001 Immigration and Asylum Bill.598 

Indigent asylum seekers who are not housed in a reception center are provided with some 
state-funded financial assistance, about 34,000 Lire per day, for up to 45 days.599 

Is there independent review of the detention decision? Yes. 

There is judicial review of the decision to detain within 48 hours of detention, which may 
then be appealed to the Supreme Court of Appeal.600 

Are there limits on the period of detention?  Yes; 20-30 days. 

There is a twenty-day maximum for the detention of asylum seekers whose identity 
cannot be established. In addition, there is a thirty-day maximum for detention of 
undocumented asylum seekers awaiting deportation.601    

Is there periodic review of detention? No. 

Is there access to government-funded legal aid? Limited. 

Under the 2001 Immigration and Asylum Bill, asylum seekers are entitled to free legal 
aid when appealing the Commission�s decision and can request this aid from the 
Commission for Free Legal Aid.602   Asylum seekers who appeal the Commission�s 
decision, however, can be forced to repatriate by the local representative of the national 
government (�Prefetto�) before a final decision is rendered.603 

Other than these measures, there is no right to legal aid for asylum seekers, nor is there a 
right to have an attorney present before the Central Commission for the Recognition of 
Refugee Status.  Free legal aid may be provided by NGOs, which are given access at 
border points and transit zones to provide information to asylum seekers held there.604  In 
practice, however, NGO presence is scarce and only some asylum seekers have access to 
free legal assistance by NGOs before appeals.605   

Vulnerable groups:  Section 1(5) of the 1990 Aliens Act requires police authorities to 
immediately inform the Juvenile Court about any unaccompanied minor under the age of 
18 so that the child may be appointed a guardian (�Giudice Tutelare�) by the Civil 
Court.606  Unaccompanied minors cannot be expelled or detained and are often 
accommodated in reception centers for minors, or, depending on their age, assigned a 
foster family.607  However, when they reach the age of 18, their residence permit is no 
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longer renewable and they are treated as illegal migrants.608  Unaccompanied minors may 
be appointed a legal guardian and must be assisted by their guardian when applying for 
asylum and when before the Central Commission for their final interview.609  In practice, 
because there are no specific provisions governing asylum applications lodged by minors, 
the same procedures used for adults are applied.610  Legal and social assistance, health 
care and education are provided to unaccompanied minors on a priority basis.611 

JAPAN 

Japan is a state party to the United Nations Convention Relating to the Status of Refugees 
and its Protocol, as well as to the International Covenant on Civil and Political Rights, 
but not to its First or Second Optional Protocols.  Asylum seekers filed 216 applications 
for asylum in 2000.612  In 2001, 353 asylum seekers applied for asylum; of those, only 26 
were granted asylum.613  During 2001 the percentage of asylum seekers in detention 
reached levels well above those in other industrialized countries, with the exception of 
Australia, though actual numbers of detained asylum seekers are lower in Japan because 
of the relatively low number of asylum seekers reaching Japan.614 

Immigration Officers may provide asylum seekers with permission to land to claim 
asylum.  This is exceptionally rare, with only two such cases in five years.  This 
provision was initially implemented for Indochinese boat people, and has not been used 
widely in a decade.  As a result, there has reportedly been an increase in smuggling, 
particularly of Chinese asylum seekers.  Further, after admission, asylum seekers do not 
have any status and are not able to obtain an alien registration card or identification card.  
This means that they cannot work or obtain social welfare including health insurance.615 

1997 amendments to the Immigration Control and Refugee Recognition Act provide that 
any alien arriving at a port of entry without valid documents must be detained at an 
immigration detention facility.  There are no exceptions to the policy of mandatory 
detention, and no distinction is made for aliens who have expressed a desire to apply for 
asylum.616  While immigration examiners can subsequently grant provisional release 
based on factors such as the strength of an asylum seeker�s claim, his/her financial 
situation or character, refugee advocates report that immigration examiners often deny 
provisional release until the asylum seeker has been detained for months or one year.617  
According to a 2002 report by Amnesty International, a daily average of seven persons 
are detained in airport detention facilities in Narita Airport alone.618  Asylum seekers are 
detained until they are granted provisional release, which usually is not granted until after 
one year in detention.  During this time, they are detained in detention facilities on the 
airport premises known as Landing Prevention Facilities or at Airport Rest Houses near 
the airport site.619  In practice, very few asylum seekers make their claim at the airport; 
most are smuggled in and make a claim after entry.  Asylum seekers who apply in-
country are not detained during the initial decision-making process, but are detained 
during the appeal if the initial decision on the asylum claim is negative.  These asylum 
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seekers are detained on the same day that their claim is initially rejected, and are told the 
reasons for detention.620 
 
Is there independent review of the decision to detain?  Yes, but not meaningful. 

The Refugee Recognition Act does not provide for any independent review of the 
decision to detain, which is made by a Special Inquiry Officer.  The Act provides for a 
Special Inquiry Officer to interview a foreign national once an Immigration Inspector 
finds his or her documents to enter or depart do not conform with requirements of the 
Ministry of Justice Ordinance.  If a detained alien raises a refugee claim, immigration 
inspectors who investigate the claim (who are not independent) may make a 
recommendation for provisional release.621  An NGO and the media have, however, 
reported that refugees are not always given prompt access to the asylum procedure or 
adequate interpretation facilities, and may remain in detention for long periods of time.622   

Once entry is denied on the basis of the interview, the Special Inquiry Officer issues an 
�order to leave� Japan, which can only be implemented once the asylum seeker signs a 
document waiving her rights to appeal against the decision of the immigration officials.  
There have been allegations that officers have threatened asylum seekers, in some cases 
with physical force, to sign the document.623  In practice, once an �order to leave� is 
issued, the alien falls under the responsibility of the air carrier or shipping company 
which brought them to Japan.  The air carrier or shipping company is then responsible for  
detaining the alien and paying for security and other necessary expenses.624  Asylum 
seekers have reportedly been forced, sometimes through beatings, to pay for their 
accommodation.625 

Asylum seekers can make a claim to a regional court for review of detention or can make 
a habeas corpus claim.  Japanese NGOs report that they have never heard of a successful 
appeal of detention through either of these routes.626  

Are there limits on period of detention?  Not generally; in some cases, 60 days. 

The Refugee Recognition Act does not provide for any limits on the period of detention 
effected at an airport.  Detention to prevent absconding is limited to thirty days, which 
may be extended by a Special Inquiry Officer for an additional thirty days.627  Detention 
to investigate and inspect whether a violation of immigration law has taken place is 
limited to sixty days.628   

In practice, asylum seekers are detained for at least a year before they are granted 
provisional release.  However, once deportation has been ordered, asylum seekers can be 
detained indefinitely.629   

Is there periodic review of detention? No. 
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The Refugee Recognition Act does not provide for any review of detention.  An asylum 
seeker could make an unlimited number of applications for habeas corpus relief, but it 
has been reported that no such application has ever been granted.630 

Is there access to government-funded free legal aid? Very limited. 

The Japan Legal Aid Association reports that it provided legal aid to 12 people under its 
�refugee aid� program in 1999.631  The Legal Aid Association is an implementing partner 
of the UNHCR, and its funds come both from the UNHCR and the government.  The 
funds cannot be use for foreigner overstays, and are only available in severe cases.  The 
Association is currently looking for private funding, and is not sure it will be able to 
continue due to financial constraints.632 

Alternatives to detention:  Japan has a reporting system but its availability is limited.  
After one year of detention, asylum seekers can be released and report to an immigration 
center each month.  Overstayers can also avail themselves of this option.  However, they 
must post a bond of up to three million yen (approximately $25,000).633 

Vulnerable groups:  There are no programs to address the needs of vulnerable groups, 
including minors.  At least one child asylum seeker was reportedly detained at an airport 
detention facility.634  Each case is dealt with on an exceptional basis, which may be 
generous but reportedly has an equal chance of failing to meet international standards.635   

KENYA 

Kenya is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights, but not to its First or Second Optional Protocols.  Kenya hosted approximately 
245,000 refugees at the end of 2001.636  Kenya has no refugee law and consequently, no 
formal asylum procedure.637  The detention of asylum seekers occurs on an ad hoc and 
incidental basis, and is common.638 

The detention of asylum seekers takes place at two levels.  First, detention occurs at the 
border points, including airports, when asylum seekers are physically crossing the 
Kenyan border into the country.  Second, detention occurs when asylum seekers are 
arrested within the country, especially in urban areas, for lack of documentation declaring 
their status.  However, as a Kenyan NGO explained, because the government does not 
actually issue any documents, there is not basis for this type of arrest.639  Upon arrest, 
asylum seekers are usually brought before the courts and formally charged with 
immigration offenses.  More often than not, they are sentenced to short periods of 
imprisonment and thereafter, deported to their home countries.640   

Is there independent review of the decision to detain?  Yes, but only at the intervention of 
NGOs. 
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At both levels of detention, the decision to detain is made by the Kenyan police and 
Immigration officials, and is not based on any particular set of factors.641 

An appeal of the decision to detain can only happen at the intervention of lawyers, which 
NGOs, such as the Refugee Consortium of Kenya (RCK), are able to do if information 
regarding the arraignment is timely received.642 

Are there limits on the period of detention?  No. 

Periods of detention vary greatly.  Before they are formally charged in court, asylum 
seekers are detained at police stations for periods of between one day to many months.  
This detention is for any charge, mostly illegal presence in Kenya as a result of a lack of 
documentation.643  Upon trial and conviction, asylum seekers can be imprisoned for one 
to twelve months.  As with the decision to detain, the periods of detention are determined 
ad hoc and are not based on any particular set of factors.644 

Is there periodic review of detention?  No. 

Is there access to government-funded free legal aid?  No. 

The only free legal aid available to refugees and asylum seekers in Kenya is that provided 
by the Legal/Referral Programme of the RCK.  Upon receipt of reports of detention of 
asylum seekers, staff representing this NGO visit detained asylum seekers and try to 
secure their release.645  The RCK also represents these asylum seekers in criminal 
proceedings.  Lawyers on the Programme visit police stations and intervene on behalf of 
the refugees to the officers commanding the police stations.  The lawyers represent the 
refugees, informing the police of UNHCR procedures and the meaning of documents in 
the possession of the asylum seekers.  The lawyers also represent the asylum seekers in 
court, where they request the magistrates to drop the charges against them.646   

REPUBLIC OF KOREA (SOUTH KOREA) 

South Korea is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  South Korea hosted an estimated 650 refugees and 
asylum seekers at the end of 2001.647  The majority were North Korean refugees, who are 
not required to apply for asylum.  South Korea received 29 new asylum applications 
during 2001.  The government approved only one application, with 64 cases pending at 
year�s end.648  During the last year or so, the media has reported extensively on the stories 
of North Koreans who have sought to �defect� to South Korea, in one case by entering 
the UNHCR office in Beijing.649 

Detention of asylum seekers is infrequent, although there have been reports of increased 
detention of asylum seekers in the wake of the September 11 terrorist attacks in the 
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United States.650  USCR reports that in the weeks following the September 11 terrorist 
attacks, South Korean officials interrogated all asylum seekers of Arab or Central Asian 
origin, detaining those who were in even minor violation of immigration laws.651 

South Korea has no internal or national refugee law.  There is also very little public 
awareness or support for refugees.  The government is reportedly reluctant to receive 
asylum seekers, and practices a variety of interception practices.  Asylum seekers without 
proper entry documents are not recognized by the government.  Instead, their applications 
are sent to the UNHCR, which provides them with temporary three-month papers.652  In 
2001, South Korea amended its deadline for applying for asylum from 60 days after 
arrival in the country to one year.  The deadline has been effective as of 2002.653 

The Ministry of Justice processes asylum applications in a committee joined by the 
Ministry of Foreign Affairs.  Applications are filed with Immigration (part of the 
Ministry of Justice) and the UNHCR.  The asylum application process should last for 
three months but is often delayed.654   

Rejected asylum seekers are not detained.  They are given sixty days to three months 
notice to leave, which can be extended.  In practice, such extensions are difficult to 
obtain.  There is an appeal process but it is difficult to access.655 

In general, South Korea�s detention policies for asylum seekers have been reported to be 
vague and arbitrary, and detention conditions are not subject to independent review by 
either judicial or administrative bodies.656  Moreover, although asylum seekers are 
allowed to contact UNHCR, they do not have access to competent or independent 
interpreters.657 

North Koreans are not dealt with as refugees.  Under the South Korean constitution, once 
North Koreans have left their country, South Korea can take responsibility for them.  
Towards the end of 2001, however, South Korea�s national assembly adopted a resolution 
urging the government to establish a new idea of �refugee� that would include North 
Koreans and to augment its diplomatic efforts on behalf of North Korean defectors.658  
The South Korean government provides hostels for North Koreans on arrival and starting 
funds to begin their lives, as well as apartments on occasion.  However, the police track 
North Korean refugees for three years.659 

Is there independent review of the decision to detain?  No.  

Are there limits on the period of detention?  No.  

The USCR reports that the South Korean government released a group of asylum seekers 
detained because of their Arab or Central Asian origin in the wake of the September 11 
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attacks after nearly two months, but only after receiving guarantees from Korean 
sponsors.660 

Is there periodic review of detention?  No.  

Is there access to government-funded legal aid?  No. 

The government does not provide material assistance to asylum seekers who enter the 
country.661 

LITHUANIA 

Lithuania is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  In 2000, 199 asylum applications 
were filed, and at the end of the year 63 applicants were awaiting first instance decisions 
on their applications.662  By year�s end 2001, Lithuania had received 256 asylum 
applications.663  After September 11, Lithuanian authorities appeared to take additional 
security measures with respect to asylum seekers from Afghanistan.  A group of 30 
Afghan asylum seekers who arrived before September 11 were still being held at year�s 
end in detention on vague national-security grounds.664 

Asylum seekers may submit asylum applications upon entry to the Lithuanian border 
police at state border points, city police precincts, the Foreigners Registration Center and 
other state or municipal authorities.665  The Migration Department decides admissibility 
within 48 hours of submission of the asylum application.  If the foreigner is admitted, his 
or her legal status changes to that of an asylum seeker.666 

In practice, few asylum seekers are detained; in a 2001 report, ECRE reported that only 
five asylum seekers had been detained since September 2000.667  Section 12(1) of the 
Law on Refugee Status 2000 lists five grounds under which asylum seekers may be 
detained:  (1) to prevent the foreigner from unauthorized entry into the country; (2) when 
actions are taken with regards to deportation of a foreigner; (3) to ascertain the reasons 
why the foreigner has used forged identity documents or destroyed them; (4) to prevent 
the spread of infectious diseases; and (5) on grounds provided by the laws of the 
Republic of Lithuania.668  According to Section 12(2) of the Law on Refugee Status, 
police authorities may detain arrivals who enter illegally, including those without valid 
travel documents, for up to 48 hours for identity determination and other purposes.669  
After this 48-hour period has elapsed, detention can be prolonged only by the decision of 
the court, which may order transfer of the asylum seeker to the Foreigners Registration 
Center in Pabrade pending a decision on admissibility.670 

Asylum seekers who have submitted applications are accommodated at the Foreigners 
Registration Center until the Migration Department makes a decision on the procedure 
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for examining the application.  If the asylum seeker�s application is being examined 
under the regular procedure, she is accommodated at the Refugee Reception Center.  
According to Article 13 of the Law on Refugee Status, asylum seekers who legally 
arrived or reside in Lithuania are permitted to stay in a place of residence of his choice.671 
The Refugee Reception Center houses men and women separately, and cooking facilities 
are provided.  Asylum seekers must apply to the director of the center for leave to travel 
within the country for up to 72 hours, which is regularly granted.  Allowance for clothing, 
medical treatment and other services are provided for those at the center.672 

In January 2002, the Lithuanian Parliament adopted the amendments to the Law on 
Refugee Status (the �Refugee Law Amendments�).673  The Lithuanian Parliament 
rejected an alternate bill, offered by the State Security Department, that would have 
introduced mandatory detention of asylees.674675  The amendments provide that when the 
ground for detention is being established, the Court should adopt a decision to apply 
alternatives to detention after it has taken into account the circumstances and 
characteristics specific to the foreigner, including his/her vulnerability and the level of 
his/her threat to society, as well as other circumstances important to the refugee status 
determination procedure.  These alternative measures include requiring the foreigner to 
present him/herself periodically to the territorial police and to inform the territorial police 
about his/her location at a certain time.  Under the new law, foreigners may request 
accommodation from an NGO, a Lithuanian citizen or a non-citizen relative who is 
legally residing in the Republic of Lithuania, provided that the foreigner fulfills his/her 
obligations provided in the Law on Refugee Status.676   

Is there independent review of the detention decision? Yes.   

After the 48-hour detention period for identity determination has elapsed, detention can 
be prolonged only by the decision of the court, which may order transfer of the asylum 
seeker to the Foreigners Registration Center in Pabrade pending a decision on 
admissibility.677 

The possibility of review of a detention decision is provided by the Order of the Minister 
of Internal Affairs of the Republic of Lithuania (Oct. 5, 2001), which regulates the 
examination of asylum applications.  Under Point 23 of the Order, officials of the 
Foreigners Registration Center, where asylum seekers are detained by court decision, 
must evaluate the grounds for detention every month of the detention.  If these officials 
find that there are no grounds for the detention, they are to apply to the court for 
abolishment of the detention.678  

Although asylum seekers themselves cannot seek independent review of detention, if the 
Foreigners Registration Center does not fulfill its obligation to apply to the court for 
abolishment of the detention, they may make a complaint to the court against the 
Foreigners Registration Center for failure to act.679 
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The Refugee Law Amendments establish independent review, periodic review of 
detention and limits on the period of detention.680  According to its provisions, the district 
court, no later than 10 days within receipt of the request of the Foreigners Registration 
Center, shall review the decision to detain the asylum seeker and adopt one of the 
following decisions:  (1) uphold the decision to detain the asylum seeker; (2) reconsider 
the decision to detain the asylum seeker; or (3) reverse the decision to detain the asylum 
seeker and obligate the Migration Department to adopt a decision with respect to 
accommodation of the asylum seeker without restriction to his/her freedom of 
movement.681 

Are there limits on the period of detention? 12 months. 

Prior to the adoption of the Refugee Law Amendments, asylum seekers who were 
detained in the Foreign Registration Center had to remain in detention until they were 
granted refugee status unless the court ordered otherwise.682  Asylum seekers therefore 
could only be detained for the period of the examination of their asylum application.  
Section 16 of the Law on Refugee Status states that the total period for examination of 
the asylum application shall not exceed 12 months. 

The Refugee Law Amendments amending and supplementing the Law on Refugee Status 
explicitly provides that the whole period of the detention of an asylum seeker may not 
exceed 12 months. 683 

Is there periodic review of detention? Yes. 

As stated above, Point 23 of the Order of the Minister of Internal Affairs of the Republic 
of Lithuania (Oct. 5, 2001) provides for monthly review of the grounds for detention by 
officials of the Foreigners Registration Center.   

Is there access to government-funded legal aid? Yes. 

Asylum seekers have access to free legal assistance, which is funded by the Government 
at all stages of the asylum procedure.  Legal assistance is provided by the lawyers of the 
Legal Assistance Project to Refugees and Asylum Seekers of the Lithuanian Red Cross.  
The Government funds legal consultations by the Lithuanian Red Cross at the border, the 
Foreigners Registration Center, the Refugee Reception Center and other locations.  It also 
provides funds for asylum interview and appeal procedures.684  In addition, government-
funded interpreters are required during investigation of an asylum seeker. 

Alternatives to detention:  The amendments provide that when the ground for detention is 
being established, the Court should adopt a decision to apply alternatives to detention 
after it has taken into account the circumstances and characteristics specific to the 
foreigner, including his/her vulnerability and the level of his/her threat to society, as well 
as other circumstances important to the refugee status determination procedure.  These 
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alternative measures include requiring the foreigner to present him/herself periodically to 
the territorial police and to inform the territorial police about his/her location at a certain 
time.  Under the new law, foreigners may request accommodation from an NGO, a 
Lithuanian citizen or a non-citizen relative who is legally residing in the Republic of 
Lithuania, provided that the foreigner fulfills his/her obligations provided in the Law on 
Refugee Status.685   

Vulnerable groups:  Article 12 of the Law on Refugee Status states that minors shall be 
detained in exceptional cases only.  The Bylaws set special requirements for the 
examination of their asylum applications.686  Between 1999 and 2000, 11 unaccompanied 
minors applied for asylum.  Representatives from the Children�s Rights Protection 
Service Representatives, a governmental organization, attended their asylum interviews 
at the Foreigners Registration Center.687 

The Refugee Law Amendments provide that a guardian shall be appointed when an issue 
pertaining to the detention of an unaccompanied minor is being considered in court.  It 
also explicitly states that the Law on Fundamentals of Protection of the Rights of the 
Child, which provides that the best interests of the child must be taken into account, must 
be observed when imposing detention on an unaccompanied minor.  In addition, the 
amendments provide temporary guardianship for unaccompanied minors and the right for 
separated children granted refugee status to be reunited with family.688  Officers 
conducting the investigation of an unaccompanied minor�s case are required to make 
inquiries to other foreign countries, except his country of origin, concerning the 
whereabouts of the minor�s parents.689 

The Bylaws foresee special requirements for the investigation, particularly the order of 
interviewing, of traumatized persons, single women and minors.  However, special 
detention conditions for these groups are not foreseen.690   

LUXEMBOURG 

Luxembourg is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  628 asylum seekers applied for 
asylum during 2000; of the 1,800 total asylum requests examined, 100 were approved.691  
By year�s end 2001, 689 asylum applications had been lodged.692  In the first quarter of 
2002, 157 applications were filed.693 

Asylum seekers are detained by the Ministry of Justice if their identification is false or 
non-existent, if they entered illegally at the airport, or if they apply for asylum after their 
attempt at illegal entry has been refused by border control.694  Generally, detention of 
asylum seekers is uncommon.695  In 2001, the administrative court and the appeal court 
held that detaining asylum seekers in prison prior to their deportation was unlawful and 
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that such imprisonment should be applied restrictively in very specific cases (i.e., reasons 
of public order).696  Asylum seekers must reside in open reception centers, or designated 
hotels or houses until a final decision is made on their claims.  Asylum seekers can be 
detained while awaiting transfer to a Dublin Convention country, but this is not often 
done in practice.697  

Once they have registered with the Refugee Reception Office of the Ministry of Justice, 
asylum seekers are sent to the Social Department of the Government Commission for 
Foreigners (CGE), where they are interviewed with a social worker to evaluate their 
needs in terms of housing, basic needs, and health care.698  Single men are housed 
separately, and, if not placed in the reception centers, families are generally housed in a 
hotel or youth hostel.  These accommodations are free unless the asylum seeker has the 
means to pay for them.  Asylum seekers without family members in Luxembourg stay at 
a CGE reception center, a center run by an NGO, or a hotel.  In exceptional cases, asylum 
seekers can find private accommodation, which the CGE will pay for.699  Asylum seekers 
must reside in a designated accommodation, whether a reception center or otherwise, 
until a final decision is taken on their claim.  These accommodations are open and 
generally, there are no restrictions on the movement of asylum seekers into and out of the 
centers.700  The free movement of asylum seekers depends on the time spent for the 
asylum procedure and on the time needed to return rejected persons.701 

Asylum seekers have a monthly reporting requirement to renew their asylum seeker 
permit, which enables them to receive monthly financial aid.702    Depending on the type 
of accommodation, asylum seekers may receive full board, half board, or may cook for 
themselves.703  Asylum seekers receive medical benefits and financial assistance from the 
government.704  Further, NGOs provide free clothing, and asylum seekers may enroll in a 
free course after three months, such as language classes.705  Families, single women and 
single men are housed separately in reception centers.706  Due to changes in these 
procedures in early 2002, asylum seekers are now granted the same social aid during the 
whole asylum procedure until a final decision is made.707 

If a decision is finally refused, the asylum seeker is provided with food and housing until 
removal.708  

Is there independent review of the detention decision? Yes. 

If the Ministry of Justice cannot be contacted, the decision to detain aliens with falsified 
travel documents for up to 48 hours must be confirmed by the public prosecutor�s 
department.709  Review is not automatic, and must be initiated by the asylum seeker.710  
Appeals of detention may be taken to the Administrative Court initially, and then to the 
Administrative Court of Appeals.  Administrative Courts have ordered the release of 
asylum seekers, finding that prisons are not appropriate facilities for foreign nationals 
who do not constitute a threat to national security or public order.711   
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Are there limits on the period of detention? Yes; three months. 

The limit for detention due to forged documents and for pre-deportation detention is one 
month.  The detention period can be extended, month-by-month, to a maximum of three 
months.  In practice, however, the authorities rarely, if ever, detain asylum seekers.712  

Is there periodic review of detention?  Yes; monthly. 

Detention is reviewed by the Ministry of Justice on a monthly basis.  Appeals may be 
made to the Administrative Court; decisions are rendered within 10 days.713  

Is there access to government-funded legal aid?  Yes. 

Asylum seekers have the right to free legal aid, paid for by the government, to assist them 
with their asylum interview with an officer of the Ministry of Justice.714   NGOs also 
offer support services, in particular in connection with the filing of an appeal after an 
initial rejection.715 

Vulnerable groups:  Unaccompanied minors may be appointed a guardian, but will in all 
cases automatically be appointed a legal representative for the whole asylum process.716   

MALAYSIA 

Malaysia is not a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, or to the International Covenant on Civil and Political Rights 
or its First or Second Optional Protocols.  Malaysia has no legal framework for 
adjudicating asylum claims.717  At the end of 2001, Malaysia was host to over 57,500 
refugees and asylum seekers; 256 asylum applications were pending with UNHCR at the 
end of the year.718  

All undocumented immigrants detected at or within the borders of Malaysia are subject to 
detention, including asylum seekers.  Police have the power to arrest without warrant 
immigrants who cannot immediately produce, upon interrogation, documents that show 
legal entry.  Although the 1959/1963 Immigration Act makes no mention of and provides 
no exception to asylum seekers or refugees, it gives the Minister power to exempt any 
person or class of persons from criminal charges and penalty for illegal entry.719  In 
practice, however, persons seeking asylum are treated as illegal immigrants and may be 
arrested, detained and deported.720  Section 56(2) of the Immigration Act explicitly states 
that a person is subject to deportation, regardless of whether proceedings are taken 
against him in respect of the offense, if he has unlawfully entered, reentered or remained 
in Malaysia.721   

Some Rohingya asylum seekers interviewed by Human Rights Watch were detained for 
several months without charge or knowledge of their rights, then sentenced for illegal 
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entry and after serving this sentence, deported to the Thai border where they were at risk 
being detained and deported to Burma.722  Others spent over a year in detention before 
being sent to the border.723 

Malaysia's immigration detention camps are closed to all NGOs.  In August 2001, the 
government increased limitations on UNHCR�s already-limited access to asylum seekers 
and refugees in detention.  Under this policy, UNCHR must obtain permission from the 
Ministry of Foreign Affairs to visit persons in detention.724  In addition, given Malaysia�s 
accelerated efforts to deport illegal immigrants, the periods of detention before 
deportation are shorter, further restricting UNHCR�s ability to intercede on behalf of 
asylum seekers.725  Although UNHCR staff are allowed limited access to particular 
visiting areas so that they may interview certain detainees, they are denied general access 
to the facilities.  Whom they may interview is also restricted.  However, former detainees 
interviewed by Human Rights Watch have reported horrid conditions, including routine 
beatings, sometimes to the point of death, and sexual abuse of both women and men.726 

Is there independent review of detention decision? Yes, but not effective. 

Though the Immigration Act provides for judicial review of detention, generally within 
14 days of detention, this provision is reported to be widely ignored.727    

Is there a limit on period of detention? No limit after order of removal. 

Non-citizens may be detained for 30 days pending a decision for removal.728  Within 
14 days of their arrest or detention, non-citizens are brought before a magistrate.  Review 
is made and detention may be extended to allow for investigation of the charges.  
Violations of the Act, including illegal entry, may carry large fines, physical punishments 
such as caning, and a maximum sentence of five years.  Those detained after receiving an 
order of removal may be detained for such period as may be necessary for arranging 
removal.729 

Is there periodic review of detention?  No. 

Though the Immigration Act provides for judicial supervision of detention, in practice 
this is widely ignored and detainees are left for prolonged periods of time without any 
meaningful review.730 

Is there free access to government-funded legal aid?  Limited. 

Although some refugees who are actually prosecuted under the Act have been provided 
with government-funded attorneys during court proceedings, most detainees are not 
prosecuted and are therefore not provided with an attorney prior to removal.731  Even 
among those that have been prosecuted under the Act and provided with attorneys, 
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however, Human Rights Watch has reported at least one case where the refugee was 
detained for three months, then deported.732 

Vulnerable groups:  According to Human Rights Watch, undocumented children are 
detained with unrelated adults and sometimes deported without their parents.733 

MEXICO  

Mexico is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights, and its First but not Second Optional Protocol.  Mexico ratified the 1951 Refugee 
Convention and the 1967 Protocol in April 2000 and issued new regulations with new 
asylum procedures.734  The previous regulations had received wide criticism from 
NGOs.735   

Under these new regulations, there is a strict fifteen-day deadline to submit an asylum 
application, and administrative review of the asylum decision by the reviewing officer�s 
superior.736  If the recurso de revisión (administrative review) fails, the refugee applicant 
can appeal to the Tribunal Federal de Justicia Fiscal y Administrativa (Federal Tribunal 
for Fiscal and Administrative Justice).  This decision can be challenged by an amparo 
(constitutional lawsuit) as being contrary to law.737  Prior to March of 2002, the UNHCR 
Regional Office in Mexico City recognized refugees under the UNCHR mandate, but 
after that date, the government began the transitional process of taking over the 
adjudication of asylum claims from the UNHCR.738 

In 2001, approximately 85 percent of the 432 people seeking asylum were detained in 
immigration detention.739  Detention conditions deteriorated in 2001.  After September 
11, Mexico detained an increasing number of immigrants from other regions, including 
the arrest and detention of eighty-seven Iraqi Chaldeans in Tijuana who were filing for 
asylum in the United States.740   

Under the Mexican Constitution the government may deport immigrants whose stay is 
considered �inconvenient,� without providing a hearing.  However, in practice, an asylum 
seeker will generally not be deported until the refugee determination process has 
concluded.741   

Until March 2002, Sin Fronteras, a Mexican NGO, and UNHCR would track the health 
of detainees, request custody when a detainee�s health was at risk, and then provide 
accommodations for the detainee. 742 

The U.S. has reportedly provided support to authorities at the Mexico/Guatemala border 
to return Central American migrants traveling north with the suspected intention of 
attempting entry into the United States. 743 
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The immigration authorities and other police authorities detain asylum seekers without 
proper travel documents.  Once detained, they may apply for asylum at the nearest office 
of the Mexican National Migration Institute (INM).744  It is unclear, however, whether 
detainees in places other than Mexico City and Comitán Chiapas (the UNHCR office in 
Chiapas in 2001 received more applications than in previous years) are informed of their 
right to apply for asylum.745   

Is there an independent review of the detention decision?  No. 

Although the Constitution provides for judicial review of wrongful detention, such a case 
is unlikely to succeed because Mexican law permits detention of undocumented asylum 
seekers.746 

Is there a limit on period of detention?  No. 

On November 26, 2001, new regulations for detention centers were published in the 
Diario Oficial de la Federación.  Article 7 of the regulations state the general rule that 
detention cannot exceed 90 days although there are various exceptions, including one for 
detention justified by the Coordinator of Migration Control and Verification and another 
when at the request of national or international organizations.747  Through a constitutional 
lawsuit, these exceptions could be challenged since the limit for administrative detention 
as established by the Constitution is 36 hours.748  There is a Supreme Court decision 
establishing a limit of 36 hours for administrative arrest, but in practice immigration 
officers prolong the detention, arguing that �arrest� is different from �aseguramiento� 
(administrative detention).749 

As of 2001 Sin Fronteras is not aware of any asylum seeker held for longer than 6 
months750 and reports that asylum seekers typically remain in detention for 1-2 months.751   

Is there periodic review of detention?  No. 

Under the new regulations, there is a 15 day limit for the INM to resolve the legal 
situation of the foreigner in detention.  Detainees in detention for more than three months 
have their cases periodically reviewed by a committee within the INM, although this 
process is not regulated.752    

Is there access to government-funded legal aid?  No.   

There is no state-funded legal aid for asylum seekers.  Under the refugee determination 
procedure run by the UNHCR, interviews were �non-adversarial.� 753  It remains to be 
seen whether representation will be necessary under the new procedures. 

Alternatives to detention:  Refugees in poor physical and mental health may be released 
to the care of NGOs.754  There are migrant shelters throughout Mexico, particularly along 
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the southern and northern borders where refugees and refugee applicants may stay at no 
cost.  The majority of the shelters are run by religious organizations.  Although there are 
no migrant shelters in Mexico City, Sin Fronteras has service agreements with several 
religious shelters where vulnerable applicants may remain while awaiting a decision on 
asylum.755 

Vulnerable groups:  The Departamento de Integracion Familiar (Department of Family 
Integration) assists and holds unaccompanied minors in its custody throughout the 
asylum proceeding.  In practice, there have been no recent requests for asylum by 
unaccompanied minors.  If the mother is present, the minor is placed with her in the 
women�s section of the detention center.  In the past, the UNHCR has occasionally 
requested custody so that mothers and children can remain in a shelter during the 
eligibility determination. 756 

NAURU 

Nauru is not a signatory to the Refugee Convention and has not established a formal 
refugee protection framework either.  Nauru recently signed the ICCPR and its First 
Optional Protocol.   

Nauru hosted approximately 800 refugees and asylum seekers at the end of 2001, with 
more than 300 others scheduled to be transferred to Nauru from Christmas Island soon 
after the New Year.757  The vast majority were Afghans and Iraqis whom the Australian 
government had brought to Nauru as part of a new Australian policy toward asylum 
seekers known as the �Pacific Solution� (see chapter on Australia above).   

UNHCR initially agreed, albeit reluctantly, to process the asylum seekers brought to 
Nauru as part of the Pacific Solution.758  However, with the numbers and controversy 
surrounding the solution growing, in late September 2001 the agency refused to process 
new arrivals.759  Australia sent in its own immigration officials to screen the new arrivals 
under the minimal requirements of the Refugee Convention, rather than under Australian 
law.760  Those who are granted asylum remain in detention until they are resettled in third 
countries.761  Resettlement will take 6-12 months, according to UNHCR, belying the 
Australian government�s assertion that it does not detain refugees.762 

Currently there is no UNHCR office in Nauru, which is covered by the office in 
Canberra, Australia.  In the meantime, there is no ongoing independent monitoring of 
asylum seekers held in Nauru, asylum seekers there reportedly have no habeas corpus or 
other rights with which to challenge their potentially indefinite detentions, and asylum 
seekers have no access to legal representation.763  On December 6, Amnesty International 
issued a report describing Australia�s �Pacific Solution� as �unsustainable and 
inhumane,� and described conditions at the Nauru camp as �hellish.� 764    
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Nauru is a party to the United Nations Convention on the Rights of the Child.  In May 
2002, there were 243 children detained on Nauru.765   

NEPAL 

Nepal is not a signatory to the UN Refugee Convention, and treats asylum seekers other 
than the Bhutanese and Tibetan populations as illegal immigrants who may be detained at 
any time.766  It is a state party to the International Covenant on Civil and Political Rights, 
and to its First and Second Optional Protocols.  Nepal was host to nearly 131,000 
refugees at the end of 2001, the majority of whom were Bhutanese and Tibetan.767  
Section 9 of the Immigration Act of 1992 empowers immigration officers within the 
Ministry of Home Affairs to investigate infractions of immigration regulations and to 
detain, fine, and deport persons charged with their violation.768  Although Nepal�s 
government has no official refugee policy, it cooperates with UNHCR to assist refugees 
from Bhutan and Tibet.  Bhutanese refugees are subject to a Joint Verification agreement 
entered into between Bhutan and Nepal in late 2000.  Under the agreement, Bhutanese 
refugees are verified in order to determine their nationality status at UNHCR camps in 
Nepal, with a view to ultimate repatriation to Bhutan.769 

Tibetans who arrived in Nepal prior to 1989 are issued refugee identity cards (RCs), 
which technically entitle them to �refugee status.�  Many Tibetans, particularly young 
adults and children, lack RCs.  RCs must be renewed annually, a reportedly cumbersome 
and difficult procedure.770  According to an unpublished report by the Tibetan Justice 
Center, Tibetans residing and arriving in Nepal continue to be subject to detention.  Even 
with an RC, Tibetan residents are subject to arrest and detention, especially near the 
northern border with China (Tibet).  For example, in December 2000, the Nepalese police 
arrested a Tibetan resident because he traveled to a restricted area without a permit.  He 
was held in custody until he paid a fine of 100,000 Rs (~$1,300).771   

Despite the lack of an official refugee law, since about 1990 the Nepalese government 
has acceded to an informal arrangement, known as the �gentleman�s agreement,� with 
UNHCR and with the Tibetan government-in-exile�s office in Kathmandu.  The terms of 
the agreement provide for the transit through Nepal of newly arriving Nepalese refugees, 
but does not permit the resettlement of Tibetan refugees in Nepal.772  The effectiveness of 
the gentleman�s agreement, however, is strained by Nepal�s relations with China.  Due to 
increased pressure from China, Tibetans arriving in Nepal after 1989 are considered 
illegal immigrants and thus are subject to a much stricter border policy, including 
detention and deportation under the Immigration Act.  Those who make it past the border, 
if apprehended by the police, are detained or threatened with deportation and turned over 
to the Department of Immigration.  In theory, Nepalese police officers accompany them 
to the Department, which then contacts UNHCR.773   
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While in UNCHR�s custody, Tibetans stay at the Tibetan Refugee Reception Centre 
situated near Swayambunath on the outskirts of Kathmandu.  The Office of Tibet 
(Tibetan Welfare Office) administers and supervises the Reception Centre with funds 
received from UNCHR and foreign donors.774  Within two weeks of their arrival, 
Tibetans leave for India, where they may be received as refugees.  There have been 
reports that Tibetans caught within the Nepalese border are often detained and physically 
mistreated by Nepalese police.  Others have been forced to pay bribes or pushed at 
gunpoint to return to Tibet.775  Tibetans charged with immigration violations may also be 
detained for failure to pay a fine calculated according to the number of days they have 
purportedly been present in Nepal.  As of September 2002, ten Tibetans were reportedly 
jailed in Kathmandu on these grounds.776 

Is there an independent review of the detention decision?  No.777 

Detention is carried out by Nepalese police.  Tibet Justice Center reports that the conduct 
of the Nepalese police is often erratic and abusive.778  

Is there a limit on period of detention?  No.779 

Tibet Justice Center interviewed a number of Tibetans who had been detained by 
Nepalese police.  The period of detention ranged from several hours to as long as a few 
days.780  

Is there periodic review of detention?  None discovered in research. 

Is there access to government-funded legal aid?  None discovered in research. 

THE NETHERLANDS 

The Netherlands is a state party to the United Nations Convention Relating to the Status 
of Refugees and its Protocol, as well as to the International Covenant on Civil and 
Political Rights and its First and Second Optional Protocols.  In 2000, 43,895 first-time 
applications for asylum were received, and at the end of the year, 17,936 were pending 
first instance decisions.781  32,579 asylum seekers filed applications in 2001, and in 
January 2002, 2,377 asylum applications were lodged.782  In the first quarter of 2002, 
6,299 applications were filed.783  The Netherlands is currently preparing to introduce 
tough immigration policies.  In mid-2002, the LPF movement approved several radical 
measures on migration, including making all asylum seekers pay large sums of money to 
remain permanently in the country.  Also, under the proposals, a new security force will 
be set up o deal exclusively with illegal immigration.  Asylum seekers whose applications 
are unlikely to succeed should be deported within 24 hours.784   

The new Aliens Act 2000 came into force on April 1, 2001.  Under the new legislation, 
asylum seekers must lodge their application at one of four registration centers (AC�s) in 
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Rijsbergen, Zevenaar, Ter Apel, or Schiphol Amsterdam Airport.785  Within 48 hours of 
entry, the Immigration and Naturalization Service (called the �IND�) determines 
admissibility and refers cases to the accelerated procedure.  During this time, asylum 
seekers remain in the AC, where they are screened for admissibility.786  When it appears 
impossible to make a decision through this accelerated procedure, applicants are referred 
to a Screening and Reception Center (OC), where there is more time to process their 
claims.787  Applicants with admissible claims undergo a second, more extensive 
interview, which forms the basis for assessment of their claims.788  The IND always 
detains individuals arriving by air who are determined to have inadmissible or 
�manifestly unfounded� claims unless they are unaccompanied minors.789   

Asylum seekers found to be admissible are referred to one of several open Reception 
Centers and later to a center for asylum seekers (AZC) throughout the country, where 
they must stay until a decision is made on their claim.  If the AZCs are full, asylum 
seekers may stay elsewhere, but are required to report regularly to an AZC.790 

Rejected asylum seekers awaiting deportation are also detained provided removal is 
possible and documentation has been required.  Such detention, however, must not 
exceed a month.791   

Asylum seekers are provided accommodation initially in screening and reception centers, 
and then in either residence centers or other facilities, depending on availability.792  
Asylum seekers not staying in state-run centers must report regularly to the centers.793  
Financial assistance and medical care are provided to asylum seekers, and some center 
provide cooking facilities.  Single men and women are housed separately in state-run 
centers.794 

The Aliens Act 2000 also introduced a decision moratorium, which can be applied to 
freeze decision-making for claims of asylum seekers from particular geographical 
regions.  This means that the Secretary of State has the right not to decide on these cases 
during that year.  On December 14, 2001, a moratorium was implemented for asylum 
seekers from Afghanistan because of their unclear situation after September 11.  The 
moratorium, which was originally implemented for three months, has now been extended 
to September 15, 2002.795 

Is there independent review of the detention decision? Yes. 

There is an automatic review of detention within 10 days by the District Court.796  If an 
asylum seeker is deemed inadmissible, she may appeal the negative admissibility 
decision to the District Court which also reviews the lawfulness of detention.  This appeal 
must be made within 24 hours.797   
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In addition, the court is notified of any detention of a rejected asylum seeker for over four 
weeks that has not been appealed.  If deportation is still impossible, through no fault of 
the alien, the asylum seeker will be released.798   

Are there limits on the period of detention? Yes; four weeks to eleven months. 

If an asylum seeker has been rejected for the accelerated procedure, and has been 
detained for four weeks pending removal without lodging an appeal against the rejection, 
the District Court is notified.  If deportation is not possible, the detainee will likely be 
released.799   

In practice, depending on the availability of travel documents and the appeals lodged, an 
asylum seeker may be detained for as long as eleven months pending deportation.   

Is there periodic review of detention?  No. 

There is an automatic review within ten days; further reviews are initiated by the asylum 
seeker by appeal to the District Court.800  

Is there access to government-funded legal aid?  Yes.  

Asylum applicants under the accelerated procedure receive legal aid appointed from the 
private bar or the Foundation for Legal Aid in Asylum Cases, which is state-funded.801  
An asylum applicant in the normal procedure may also have a lawyer or a representative 
from the Dutch Refugee Council be present at the asylum interview with the IND.802  
Asylum seekers appealing negative decisions are appointed state-funded counsel.803 

Vulnerable groups:  In 2001, 17% of asylum seekers were unaccompanied minors.804  
Unaccompanied minors under 12 are appointed a guardian to file an asylum application 
on the minor�s behalf.  Representatives from the Dutch Refugee Council also usually 
assist and accompany minors at their asylum interview.  In some cases, when a case 
requires legal representation, the Foundation for Legal Assistance appoints a lawyer to 
represent the child.805  Efforts are made to house unaccompanied minors in special 
facilities.806  Unaccompanied minors under 15 are accommodated, when feasible, in 
special centers run by the Valentijn Foundation, where the Dutch Refugee Council has an 
office. 

In May 2001, the government announced a more restrictive policy towards 
unaccompanied minors in response to an increase in the number of minor asylum seekers 
coming to the Netherlands in recent years.807  Unaccompanied minors whose asylum 
claims are rejected are granted a revocable residence permit, which is valid for three 
years.  During these three years, the Ministry of Justice examines the family and 
guardianship situation in the country of origin.  If the minor turns 18 before the three-year 
period has expired, he must return to his country of origin.808  When they are in the 
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Netherlands, unaccompanied minors are under guardianship of the institution called �De 
Opbouw,� which is responsible for supervision of these youngsters.809 

NEW ZEALAND 

New Zealand is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  New Zealand�s refugee determination system 
operated on an extra-statutory basis until 1999, when the Immigration Amendment Act of 
that year inserted a new section, Part VIA, into the 1987 Immigration Act.810   

New Zealand�s two-tiered asylum system received 1,523 applications in 2000, 1,791 
applications in 2001, and 489 in the first half of 2002.811  Officers of the Refugee Status 
Branch (RSB), who are charged with making first-instance decisions,812 adjudicated 
2,495 claims during the year, granting 467 and denying 2,028.813  1,424 claims were 
pending first-instance decisions at the end of the year.814  The Refugee Status Appeals 
Authority (RSAA), an independent body staffed by a number of practicing or recently 
retired lawyers drawn from outside Government and one ex officio representative of the 
UNHCR,815 decided 944 appeals, granting 40 and denying 904.816  The jurisdiction of the 
Authority is strictly confined to the determination of refugee issues and it is precluded 
from making any immigration decisions including whether successful refugee claimants 
should be granted residence permits.817  In the first quarter of 2002, 250 applications were 
filed.818 

Judicial review of decisions of the RSAA is available, but it must be commenced within 
three months, unless the High Court decides that, by reason of special circumstances, 
further time should be allowed.819  In practice, few decisions of the RSAA reach the High 
Court on judicial review, and even fewer still the Court of Appeal.  Furthermore, only a 
small proportion of these cases have raised issues of substantive refugee law. 820   

Decisions as to whether to issue undocumented immigrants, including asylum seekers, 
�permits� (visas) to remain in the country pending the determination of their immigration 
or asylum status claims, are made at the discretion of New Zealand Immigration Service 
(NZIS) officers.821  The Immigration Act does not specifically provide for the detention 
of asylum seekers.  However, Section 128B of the Immigration Act allows the NZIS and 
police to detain individuals at the border if their eligibility for a permit is not immediately 
ascertainable or there are �reasonable grounds for believing� that they constitute a 
genuine risk to national security or public order (because they have committed serious 
crimes, are involved in terrorism or organizations with criminal objectives, or are likely 
to commit serious crimes, acts of terrorism or drug offenses).822  Section 128(5), by 
contrast, grants the NZIS and police the power to detain individuals who have been 
refused permits to remain in the country pending the determination of their immigration 
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or asylum status claims pending their �departure from New Zealand on the first available 
craft.�823 

Prior to September 19, 2001, only 5% of refugee claimants were detained and of those all 
were deemed to be flight or security risks under §128B.824  However, on that date, amid 
security concerns following the attack on the US and as 131 people rescued off Australia 
from the Tampa were on their way to New Zealand, the NZIS issued a new Operational 
Instruction to its officers regarding the interpretation of policy and the exercise of 
discretion pursuant to §128(5) of the Immigration Act.825  The Operational Instruction 
directed immigration officers, �in deciding whether or not in a particular case detention 
[of a refugee status claimant] is justified, and the type of detention justified�, to be guided 
by various factors stated under two specific headings.826   

Under the first heading, a warrant of commitment in a penal institution may be justified: 
where an asylum seeker is or is suspected to be a person to whom one of the 
disqualifications listed in section 7(1) of the Act applies;827 to protect national security or 
public order; while the identity of an asylum seeker is verified; or where an asylum seeker 
has destroyed or otherwise disposed of their travel or identity documents with the 
intention of misleading NZIS officials.  Under the second heading, a warrant of 
commitment for residence at the Mangere Accommodation Centre may be justified: 
where the identity of an asylum seeker cannot be ascertained to the satisfaction of the 
NZIS but there do not appear particular reasons for detaining her in a penal institution or 
releasing her; where an asylum seeker is in poor health; where an asylum seeker has 
arrived as part of a group of 10 or more; where a preliminary assessment suggests that the 
merits of the asylum seeker�s claim are not strong; or where an asylum seeker has no 
valid travel and/or identity document and there may be delay or difficulty in obtaining 
them in the event that the claim is declined.828  According to the Instruction, �[t]he 
detention of persons at the border who claim refugee status but are not granted a permit is 
not limited to the specific circumstances outlined; �[a]ll cases depend upon an 
individual assessment of their circumstances.�829 

As a result of the instruction, 94% of the asylum seekers who entered the country after it 
went into effect were reportedly detained.830  Between September 19, 2001 and January 
31, 2002, 208 out of 221 individuals who sought asylum were held, either in Auckland 
Central Remand Prison (ACRP) or in the Mangere Reception Centre (MRC), pursuant to 
§128(5) and the Operational Instruction.831  By mid-April, 2002, over 100 people were 
detained, 25 in ACRP and 101 at MRRC.832   

In December 2001, the Refugee Council of New Zealand and the Human Rights 
Foundation challenged the Operational Instruction in the High Court on behalf of all 
refugee claimants and an unnamed individual plaintiff arrested and detained as a 
consequence of it.  The individual plaintiff claimed damages in the amount of 
NZ$150,000.833  The plaintiffs� first claim was that §128(5) constituted an inappropriate 
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section of the Immigration Act under which to detain asylum seekers, given that it 
granted the NZIS �quick turnaround� power, for the purpose of ensuring that illegal 
entrants were held pending their departure �on the first available craft�.834  This power, 
they argued, was not appropriate for the detention of asylum seekers who, in light of the 
principal of non-refoulment, would clearly not be departing on the first available craft.835  
Their second claim was that detentions of asylum seekers resulting from the Operational 
Instruction constituted violations of the New Zealand Bill of Rights Act and the Refugee 
Convention, and were contrary to UNHCR Guidelines for the Detention of Refugees, 
UNHCR Executive Committee Conclusion 44, and the part of the NZIS Operational 
Manual that deals with the detention of refugee status claimants.836   

On June 27, 2002, High Court Justice David Baragwanath ruled that the Operational 
Instruction and the resulting practice of detaining almost all asylum seekers was unlawful 
on the grounds alleged in the plaintiffs� second claim.837  In ruling it unlawful, he said 
that it breached Article 31.2 of the Refugee Convention, which requires that restrictions 
on movement be no more than �necessary�.838  He found that ��[n]ecessary� in this 
context means the minimum required�to allow the Refugee Status Branch to be able to 
perform its functions, to avoid real risk of criminal offending, [or] to avoid real risk of 
absconding.�839   

Having found the Operational Instruction to be �fundamentally defective�, Justice 
Baragwanath opened the door for those who were affected by it to make individual 
claims for compensation and for the next stage of the unnamed plaintiff�s $150,000 
claim.840  The ruling could affect as many as 350 asylum seekers and cost the government 
millions of New Zealand dollars.841  The Minister of Immigration was reported as saying 
that she believes the finding was based on too narrow an interpretation of the Refugee 
Convention.842  The Crown is appealing the decision in the New Zealand Court of Appeal 
and is likely to apply for a stay pending that appeal.843  According to the New Zealand 
press, the government continues to detain almost all asylum seekers initially, despite 
Justice Baragwanath�s ruling.844   

While the case was pending, on June 12, 2002, the New Zealand Parliament passed a 
Transnational Organized Crime Bill that amended the Immigration Act to allow detained 
asylum seekers conditional release pending the adjudication of their claims (see 
Alternatives to detention below). 845  This relaxation of the restrictions on detained 
asylum seekers was in response to a May 31, 2002, interim ruling by Justice 
Baragwanath, in which he found that all refugee claimants detained under the challenged 
Operational Instruction were entitled to apply for bail,846 and to arguments made by the 
Refugee Council of New Zealand before Parliament on the subject.847   

On July 17, 2002, the UN Human Rights Committee criticized New Zealand for its 
detention and treatment of asylum seekers since the 2001 terrorist attacks in the United 
States.848  In noted that the post-September 11 policy may have been introduced without 
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New Zealand fully considering its obligations under the ICCPR.849  Told that the 
Government had since amended its policy to comply with the High Court ruling (it is not 
known whether it was told that the Government is appealing), the Committee said it 
remained concerned about the possible impact of the punishment of preventive detention 
and would continue to monitor the issue in New Zealand.850  

Is there independent review of the detention decision? Limited.  

The initial decision whether to detain asylum seekers is made administratively and on a 
discretionarily basis by NZIS officers.851  Section 128 of the Immigration Act provides 
that persons detained because they have been refused permits may be detained for 28 
days, pending their removal to whence they came.852  Section 128B, by contrast, provides 
that persons whose eligibility for a permit is not immediately ascertainable or are 
suspected of being ineligible for a permit because they pose a risk to security or public 
order may be detained while it is determined whether or not they are in fact ineligible for 
a permit.853 
 
Recognizing that the application of §128 to asylum seekers is awkward, as determination 
of their claims generally takes longer than 28 days, in 1991 the Court of Appeal 
recommended that specific legislative provision be made for the detention of refugee 
claimants.854  However, when Parliament amended §128 in 1999, it chose to work within 
the existing statutory framework, which made no distinction between asylum seekers and 
other immigrants.855  Previously, if detainees held under §128 had not already been 
released or removed from the country, or it appeared unlikely that they would be 
removed within the 28 day period, release was mandatory.856  Similarly, once it was 
determined that detainees held under §128B did not threaten security or public order, they 
were granted temporary permits and immediately released.857   
 
The 1999 Amendment Act, however, provided that warrants of commitment issued under 
§128 could be extended by a District Court Judge for an unlimited number of seven-day 
periods in the case of individual applicants or for as long as a District Court Judge found 
necessary in the case of mass arrivals.858  It also provided that once it was determined that 
a person detained under §128B did not threaten security or public order, an immediate 
decision must be made whether or not to grant a permit.  If a permit was granted, the 
person was released.  If a permit was not granted, the person became subject to detention 
under §128, which might be extended until they were removed from New Zealand.859 
 
Although, under the 1999 Amendment, a judge decided every seven days whether an 
individual applicant was still a person to whom §128 applied, unless the NZIS had issued 
the applicant a permit, the judge was obligated to extend the person�s warrant of 
commitment.860  Thus, in effect, there was no judicial input into detention, unless a case 
was brought to the High Court by an application for habeas corpus or judicial review, and 
bail could not be granted.861  As discussed above, however, on May 31, 2002, the High 
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Court ruled that people claiming asylum must be permitted to apply to a District Court 
Judge for bail and on June 12, 2002, Parliament amended the Immigration Act to allow 
detained asylum seekers conditional release pending the adjudication of their claims.862   
The release on conditions of a person detained under section 128 of the Immigration Act 
is now a matter for the Judge to decide, taking into account all the circumstances of the 
case863 (see below Alternatives to detention).  

All detention decisions may be subject to judicial review in the High Court at any time at 
the initiative of the claimant.864  However, as there is no legal aid available for judicial 
review or habeas corpus proceedings for asylum seekers, few asylum are able to 
challenge their detention before the High Court (see below Is there access to government-
funded legal aid?). 

Are there limits on the period of detention? No.  

As noted above, the 1999 Amendments to the Immigration Act made it possible to 
prolong detention for the entire status determination process and potentially 
indefinitely.865  Domestic and international NGOs have been highly critical of the 
absence of a time limit in the Immigration Act, particularly in the case of mass arrivals, 
whose detention does not need to be assessed at seven day intervals, as in the case of 
individual applicants.  According to the Immigration Minister herself:  

UNHCR has � noted, with a degree of regret, the provision allowing 
continued detention in situations where a mass arrival potentially of a 
group of asylum seekers has occurred.  The current draft does not seem to 
specify any time limits to the period of detention, nor does it contain 
specific provisions to ensure an expeditious but fair processing of those 
persons who indeed apply for refugee status in New Zealand�[D]etention 
of asylum seekers is considered inherently undesirable, but if 
exceptionally resorted to, it is to be clearly prescribed by law.866 

Although the 2002 Amendment contained in the Transnational Organized Crime Bill 
provided for conditional release of asylum seekers, it did not place a time limit on the 
detention of those who are denied release.  
 
Is there periodic review of detention? Limited.  

As noted above, after 28 days in detention, individuals must be brought before a District 
Court Judge every seven days for a determination of whether they are still subject to ¶128 
of the Immigration Act.  After 28 days in detention, members of a group that arrived 
together also must be brought before a District Court Judge; however, their detention 
does not need to be reviewed every seven days thereafter.  As noted above, this periodic 
review is ineffective, given that the judge does not have discretion to release an asylum 
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seeker who has not been granted a permit.  However, as of May 31, 2002, all asylum 
seekers may be granted conditional release from detention by a District Court Judge on 
the application of an immigration officer or the claimant at any time (see below 
Alternatives to Detention). 

Is there access to government-funded legal aid? Limited.  

Refugee status claimants have the right to be represented in the initial stages of the 
refugee status process and in detention matters.867  There is no legal aid available for 
judicial review or habeas corpus proceedings for detention of refugees, however.868  
According to the Human Rights Foundation of Aotearoa and the Refugee Council of New 
Zealand, this makes it simply unfeasible for refugee claimants to take proceedings to the 
High Court to challenge detention or permit decisions.869 

Government-funded legal aid for representation must be applied for and is means-
tested.870  The NZIS provides asylum seekers upon their arrival a list of lawyers to 
contact and indicates the Legal Services Agency will appoint them a lawyer if they 
choose not to hire one themselves.871  Upon their arrival to the MRRC, asylum seekers 
are given an information pack, which includes information about their rights.872  
However, NGOs are concerned and officials admit, that there are often long delays before 
claimants receive government-funded legal aid.873  Concerns have also been raised about 
the experience and qualifications of the lawyers on the list provided by the NZIS.  In 
February 2002, the Auckland District Law Society suggested that an accreditation 
scheme be established for refugee lawyers, but action has yet to be taken on this 
initiative.874  Asylum seekers� access to their attorneys is limited by the small number of 
phones and fax machines, as well as the prohibition on making calls to cell phones in the 
ACRP and MRRC. 875   

Alternatives to detention:  Yes.  

As noted above, the option of conditional release was established by the Immigration 
Amendment Act 2002 in June 2002.  Asylum applicants may apply at any time to the 
District Court to be released on conditions.  A conditional release order may specify any 
conditions that the judge thinks fit to impose and must specify: (a) a date or occurrence 
when it expires; (b) the location to which the person must report when it expires; (c) 
where the person must reside; (d) reporting requirements, to the Police or NZIS; and (e) 
required attendance at refugee status interviews.876 

A breach of conditions permits the police to make a warrentless arrest and a District 
Court Judge to reconsider the conditional release.877  The NZIS may apply to a District 
Court Judge for the cancellation of conditional release in the event that further 
information comes to light or circumstances change so that conditional release of a 
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claimant is no longer deemed appropriate.878  The District Court Judge has the discretion 
as to whether to grant the application.879 

There is no general requirement that asylum seekers on conditional release reside at a 
particular place; however, the Auckland Refugee Council�s Grove Hostel is one 
possibility.880  The only restrictions on freedom of movement are the reporting 
requirements imposed by the District Court judge. 881  Asylum seekers released on 
conditions are not lawfully able to work.882   

Vulnerable groups: No special treatment. 

According to the Minister of Immigration:  

The detention of all refugee status claimants is a matter that is determined 
on a case by case basis having regard to all of the circumstances of their 
case.  The degree of vulnerability of a claimant (determined by age, sex, 
medical conditions or history of trauma) is a factor in every case in 
deciding whether detention is justified.  If detention is, nonetheless 
justified, it is also a factor in deciding whether detention should occur in a 
penal institution or a more open, low security environment where such 
persons may be granted leave.883 

Persons under the age of 18, pregnant women, and elderly, handicapped and mentally ill 
persons have all reportedly been detained since September 2001 with no special 
treatment. 884   

The Minister of Immigration is reportedly aware that children should not be detained.885  
The NZIS has developed a set of Guidelines of the Treatment of Unaccompanied 
Children, and has reportedly endeavored to abide by the Statement of Good Practice set 
out by the Save the Children and UNHCR Separated Children in Europe Programme.886  
Nonetheless, two boys of 16 and 17 from the Tampa were initially detained at ACRP.  
Apparently, no reasons for their detention were given and the no effort was made to find 
other facilities to accommodate them.887  They were released following the intervention 
of several NGOs, lawyers and government Ministers.888  Upon their release they joined 
other children from the Tampa in a group home. 889  Only two of the children who were 
on the Tampa have been assigned individual guardians; although, the Children Youth and 
Families Service (CYFS) has invested heavily in the care of all of the children.890  
Children who arrived on the Tampa were promptly enrolled in school, which was 
reportedly not the case for some children who arrived since September 2001.891   

Children under the age of 17 are not eligible to sponsor their immediate family members 
for residence under the Family Sponsored Stream, a problem that has become particularly 
acute due to the large number of unaccompanied minors who arrived on the Tampa.892  In 
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May 2002, the NZIS was reviewing this problem for the purpose of making 
recommendations to the Immigration Minister.893   

New Zealand officials reportedly agree that it is inappropriate to detain pregnant women 
and newborn babies.894  Nevertheless, several pregnant women have been detained at 
MRRC.  In December a baby was born there; although soon after her birth she was 
moved to the ARC Hostel.  Prior to seeing a doctor upon her arrival to MRRC, a pregnant 
woman with diabetes was detained at the airport for a long period.  As recently as May, 
2002, a woman was in detention who was 9 months pregnant.895 

At least one unaccompanied elderly man over 60 and one wheelchair bound individual 
has been detained at MRRC since September 2001, according to Human Rights 
Foundation of Aotearoa and the Refugee Council of New Zealand.896  NGO visitors to 
ACRP and MRRC report with concern detainees exhibiting many symptoms of trauma: 
nervousness, anxiety, aggressive attitudes, muteness, distrust and withdrawal.897  The 
Refugees as Survivors Centre does not have sufficient funding to care for detained 
asylum seekers and the availability of mental health care inside the detention centers is 
difficult to evaluate.898 

NICARAGUA899 

Nicaragua acceded to the 1951 UN Refugee Convention and the 1967 Protocol in 1980, 
and is a state party to the International Covenant on Civil and Political Rights and its First 
Optional Protocol as well.  The Immigration Detention Center in Managua has a 
maximum capacity of 28 people, but is almost always over-full.  According to UNHCR 
Statistic Fact Sheets 1998 and 1999, the UNHCR processed 12 cases refugee cases in 
1998 and 22 in 1999.  Overall, the UNHCR estimates that there were 470 refugees in 
each of these years. 900  
 
All migrants who are stopped at the Nicaraguan border without documentation are 
detained.  Generally, the goal of detention is eventual deportation, unless the asylum 
seeker shows that they have a fear of persecution in their country, in which case a formal 
petition for refugee status can be lodged at the Immigration Detention Center in 
Managua.  In cases where asylum seekers make it to Managua without being caught at 
the border, they can go to the UNHCR office in Managua and make an asylum claim 
directly and the UNHCR makes the determination without detaining the claimants.  
National Police and Immigration Officials have the power to detain, but in practice this 
power is exercised by the police. 
 
Is there independent review of the detention decision? No. 
 
When arrested outside of Managua, migrants are detained for about 10 days in jails 
closest to their point of entry into Nicaragua.  Within 72 hours of the arrest, the police 
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must present the case to a judge. Article 32 of the Law For the Control of Trafficking of 
Illegal Migrants states that the National Police, through a chief investigator, must present 
a judge with evidence relating to illegal trafficking, in order to make the appropriate 
criminal charge.  The judge then has 10 days to give her interlocutory sentence.  
Following this sentence, the detained is transferred to the Immigration Detention Center 
in Managua where they await deportation or make their refugee claim.  At this point, the 
case is picked up by a judge at the Detention Center. Detainees without documentation or 
otherwise illegally in the country can be detained for up to three months.  There is no 
access to bail.  In cases where the appropriate arrangements are made, the detainee can be 
deported to their home country prior to the end of the three month period. 
 
Are there limits on the period of detention? Yes; 3 months. 
 
The maximum time of detention is three months, at which point detainees are either 
deported or are giving refugee status, if applicable. 
 
Is there periodic review of detention? No. 
 
Is there access to government-funded legal aid? No. 
 
Detainees are allowed to retain a lawyer, but legal representation is not funded by the 
government. As a general rule, they should be told about their rights and their legal status 
during their detention.  Information given includes lists of lawyers and contacts with 
NGOs and other relevant organization.   
 
In Nicaragua, as a requirement of being able to practice law, all lawyers must be 
available to defend people who do not have lawyers.  One NGO explained that while in 
theory this is an excellent system, in practice people are given lawyers who are not 
trained in the legal area, and who are not interested in the area or the case, and thus only 
do the minimum work required to fulfill their obligation. 
 
Alternatives to detention: 
 
In some cases, custody of refugee claimants can be given to community and religious 
organizations who agree to shelter and feed the refugee claimants during their asylum 
process. 
 
Vulnerable groups:  Minors are also held in detention, although there are few cases of 
minors being detained.  When minors are alone they are put under the custody of the 
Department of Family Services.  Alternately, when they are with family members, they 
stay in the Detention Center, and  the cell door is left open so that they can move around 
a little more. 
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NORWAY 

Norway is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  During 2000, 10,842 applications for 
asylum were filed; at the end of the year, there were 2,700 applications pending 
decision.901  During 2001, 14,782 asylum applications were filed; at the end of the year, 
there were approximately 7,560 asylum claims pending decision.902  In the first quarter of 
2002, 4,375 applications were filed.903   

Section 37 (6) of the Aliens Act provides that asylum seekers may be detained at the 
border in an immigration detention center or regular prisons by police if, upon arrival, 
their identity cannot be established. 904  In practice, such detention is rare.  During 2000, 7 
people were detained on such grounds, and during 2001, 47 people were so detained.  It 
is also rare that rejected asylum seekers are detained.  There is a small detention center at 
Gardermoen airport for detention of people being deported.  If such detention is to last 
more than one night, the detainee is housed in an ordinary prison.  In February 2002, the 
Norwegian government reported that, ideally, detainees are held separately from the 
general prison population.905  During 2000, 77 of 2,186 people deported were detained in 
pre-deportation detention (49 of these were asylum seekers), and during 2001, 56 of 
5,161 people deported were so detained (15 were asylum seekers).  Reporting 
requirements, surrender of passport or travel documents, or directed residence may be 
used as alternatives to detention.906    

The Norwegian government reported, in early 2002, that asylum seekers stay at open 
reception centers during the asylum procedure, although those asylum seekers who wish 
to are allowed to stay with relatives or others during the initial phase, provided they 
report for required appointments with authorities.  Residents at the reception centers are 
free to come and go during the day, but other absences from the centers must be 
approved. As of late 2001, asylum seekers who choose not to stay in a reception center 
will not be eligible to receive financial assistance from the government.907  

The European Council on Refugees and Exiles reported that during 2001, the Directorate 
of Immigration began formulating a new structure for handling asylum applications, 
whereby asylum seekers whose cases were expected to result in negative decisions are to 
be housed in separate reception centers and, if rejected, transferred to a transit center to 
await return.908 

Is there independent review of the detention decision?  Yes. 

The Norwegian government reports that the decision to detain an asylum seekers can be 
extended only by a court, and is reviewed every two weeks.909  The initial decision is 
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reviewed as soon as practicable after the detention, ideally the day following the 
detention.910 

Are there limits on the period of detention? Yes; twelve weeks. 

A 2001 report indicates that detention of asylum applicants detained for identification 
purposes typically may not exceed 12 weeks, barring exceptional circumstances.911  
Detention of rejected asylum seekers prior to deportation is limited to a maximum of six 
weeks, according to a 2000 report, consisting of three renewable two-weeks periods.912  

Is there periodic review of detention? Yes; automatic.   

For asylum seekers in the initial stages of application, the decision to detain is reviewed 
by a court every two weeks.  The decision to renew or extend detention is made only by 
the Court.913   For rejected asylum seekers, detention is reviewed every two weeks by a 
court.  In periodic detention review hearings, the detainee will often be appointed a 
lawyer by the court,914 although the lawyer�s expertise in asylum law may be limited.915 

Is there access to government-funded legal aid?  Limited.   

As of late 2001, asylum seekers are allotted five hours of free, state-funded legal aid for 
initial applications, and three additional hours during the appeals process (plus another 5 
hours if the case is to be presented before the Immigration Appeals Board).  Legal aid is 
funded by the government.916  As noted above, in periodic detention review hearings, the 
detainee will often be appointed a lawyer by the court,917 although the lawyer�s expertise 
in asylum law may be limited.918 

Alternatives to detention:  Directed residence; reporting requirements; surrender of 
passport or travel documents. 

Vulnerable groups:  Unaccompanied minors are housed in special departments in the 
reception centers, and efforts are made to expedite the processing of their applications.919  
They may, however, in rare instances be subject to brief detention after a negative 
decision to ensure removal.920  According to a 2001 report, within one week of arriving in 
Norway, unaccompanied minors are appointed legal guardians by the Public Trustees 
Office.  The guardians� responsibilities include looking after the children�s best interests, 
contacting the relevant legal authorities, being present during the asylum interview and 
helping the children settle in their new environment.921 

There are special areas for female asylum seekers at the main transit reception center, and 
at several other centers.922 
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PAKISTAN 

Pakistan is not a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, or to the International Covenant on Civil and Political Rights, 
or its First or Second Optional Protocols.  At the end of 2001, Pakistan hosted more than 
2.2 million refugees, the majority of whom were from Afghanistan.923  After decades of 
hosting more refugees than any other country in the world, Pakistan has taken an 
extremely tough stance against refugees.  Pakistan�s shift in refugee policy occurred even 
before the events of September 11, 2001.  The steadily increasing influx of Afghan 
refugees, combined with decreased international donor support and the country�s 
economic problems, fueled anti-refugee sentiments in Pakistan�s refugee-concentrated 
regions and its government.924 

Pakistan officially closed its border with Afghanistan in November 2000, citing an 
inability to take in the thousands of continually arriving refugees.925  Prior to that time, 
Afghans were considered as prima facie refugees.926  In January 2001, the governor of 
Pakistan�s North West Frontier Province (NWFP), where most refugees arrive, issued 
public orders empowering the police to detain and deport newly arrived Afghans in the 
NWFP and all undocumented Afghans already within the borders.  These orders were 
subsequently issued by the federal government as well.927  In July 2001, Pakistani 
authorities and UNHCR began a screening program for new arrivals at camps located in 
Jalozi and on the outskirts of Peshawar.  Under the terms of the agreement, Pakistan 
would permit those who are screened in to remain temporarily, but deport to Afghanistan 
those who are screened out.928 

Pakistan has no specific refugee law.  Many of the existing laws actually undermine the 
right to asylum.  The Foreigners Order of October 1951 gives the power to grant entry to 
Pakistan to civil authorities at the border.  Under the Foreigners Order, foreigners who 
are not in possession of proper identity documents can be refused leave to enter.929   

The majority of Afghan refugees in Pakistan are undocumented.  Because they lack legal 
status, they are at risk of being harassed and detained by the Pakistani police.  In a 2002 
report, Human Rights Watch provided various accounts of mistreatment of Afghans by 
the police, including detention for the purpose of extorting money from the detainee�s 
family.  Afghans are also detained under the Foreigners Order, which allows for the 
�arrest of any foreigner without warrant.�930  Even before Pakistan closed its borders in 
November 2000, Pakistani authorities had embarked on a campaign of harassment against 
Afghan refugees.  In the cities, police had increased the frequency of extortion, detention 
and refoulement.931  After the NWFP decree in early 2001, the authorities rounded up, 
detained and forcibly returned thousands of Afghans.  Detainees were not given the 
opportunity to notify their families.  According to a 2001 UN-commissioned study, the 
government�s public endorsement of mass detention increased police corruption.932 
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The mass detention/deportation policy has created an environment of fear and anxiety.  
Those who cannot pay the bribes of the policy, often very high amounts, are officially 
charged as aliens under the Foreigners Act.  Under the new policy, stopping Afghans on 
the street has reportedly become a regular practice.  One refugee interviewed by USCR 
reportedly spent three months in prison before his family raised the 30,000 rupees ($480) 
in bribes and attorney�s fees in order to effectuate his releases.  He told USCR that there 
were as many as 500 Afghans in detention at the prison on any given day.933 

Is there independent review of the detention decision?  No. 

Section 15 of the Foreigners Order requires that the reasons for the proscribed detention 
be forwarded to the federal government.  According to the 2002 Human Rights Watch 
report, however, Afghan and Pakistani NGOs report that this procedural requirement is 
rarely met. 

Are there limits on the period of detention?  None discovered in research. 

Is there periodic review of detention?  None discovered in research. 

Is there access to government-funded legal aid? None discovered in research. 

PAPUA NEW GUINEA  

While Papua New Guinea is a signatory to the Refugee Convention, it has placed 
significant reservations on its signature and does not accept the obligations contained in 
the Convention with regard to provision of education and housing for refugees, or 
expulsion and naturalization.934  It is not a party to the ICCPR or its First Optional 
Protocol.  It has not established a formal refugee protection framework.   

Papua New Guinea (PNG) hosted nearly 5,400 refugees and asylum seekers at the end of 
2001.935  Of those, 5,154 were Indonesian refugees from Irian Jaya, an Indonesian 
province that shares the island of New Guinea with Papua New Guinea.936  The other 216 
were primarily Iraqi asylum seekers who had attempted to land on Australian territory by 
boat.937  Australia transferred them to Papua New Guinea in October as part of 
Australia�s �Pacific Solution� for unauthorized boat arrivals� (see chapter on Australia 
above).   

Contrary to UNHCR�s practice in other countries that have signed the UN Refugee 
Convention but have no system for assessing refugee claims, the refugee agency has 
refused to process the claims of asylum seekers in Papua New Guinea.938  Therefore, the 
asylum claims of those held in Papua New Guinea as part of Australia�s Pacific Solution 
are currently being processed by Australian immigration officials hired in their personal 
capacities for that purpose by the International Organization on Migration (IOM).939   
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The Australian government paid for the construction of a detention center for asylum 
seekers on Manus Island in Papua New Guinea, which opened in October 2001.940  
Currently there is no UNHCR office in Papua New Guinea, which is covered by the 
office in Canberra, Australia; although the organization is planning to reopen its office in 
Port Moresby, Papua New Guinea, in 2002.  In the meantime, there is no ongoing 
independent monitoring of asylum seekers held in Papua New Guinea, asylum seekers 
there reportedly have no habeas corpus or other rights with which to challenge their 
potentially indefinite detentions, and asylum seekers have no access to legal 
representation.941  Groups such as Amnesty International have called the Pacific Solution 
in Papua New Guinea unsustainable.942   

Papua New Guinea is a party to the United Nations Convention on the Rights of the 
Child.  In May 2002, there were 125 children detained on Manus Island in Papua New 
Guinea.943   

POLAND 

Poland is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  Some 4,519 asylum seekers applied for asylum in 
2000, and at the end of the year, decisions were pending on 1,095 applications.944  Some 
4,506 asylum applications were lodged in 2001, and there were an estimated 1,500 
asylum decisions pending at year�s end.945  In the first quarter of 2002, 868 applications 
were filed.946  No information was available on the number of asylum seekers detained.   

According to1999 and 2001 reports, border applicants are required to remain at the 
border for up to seven days while border police undertake identification procedures.  
Additionally, rejected asylum seekers may be detained for up to 90 days to ensure 
removal.947  

According to a 2002 report, asylum seekers are usually housed in one of several 
government-run refugee centers,948 where families are separated, to the extent possible, 
and single women with young children are accommodated separately from men.  
Cooking facilities are available in some instances.  Permission to the leave the centers for 
up to 72 hours may be given.  Financial assistance and medical care are generally 
available only to those housed in the centers.949  Asylum seekers are eligible to live in the 
refugee centers for up to 14 days following a negative first instance decision.  If they 
appeal such decision, however, they have the right to remain in the center until the 2nd 
instance decision is issued.  Following a second instance decision, asylum seekers may 
remain in the center for up to 14 days, with the possibility of extension to up to 3 months 
in exceptional circumstances.950  

Is there independent review of the detention decision?  Yes. 
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Other than in the case of asylum seekers required to remain at the border during 
identification procedures, above, the decision to detain is made by a local court and may 
be appealed to the district court within seven days of the date of issuance of the decision. 
951  The district court�s decision is final.  The Aliens Act provides for government 
compensation for foreign nationals who have been wrongfully detained.952 

Are there limits on the period of detention? Yes; seven to ninety days. 

Detention at the border while awaiting identification is limited to seven days.953 

Detention of asylum seekers awaiting deportation is limited to ninety days, according to a 
2001 report.  If an asylum seeker is not removed within that period, or if the reasons for 
detention no longer obtain, she must be released.954 

Is there periodic review of detention?  No. 

There appears to be no automatic review of detention outside of the asylum seeker�s right 
to appeal.  

Is there access to government-funded legal aid? Limited.   

Legal representation is not compulsory.  The applicant must pay a court fee, which may 
be waived by the court.  The court may also grant legal aid, though this is not well-
established practice. 955 

NGOs have taken a more active role to ensure access to the refugee status procedure.  
The Helsinki Foundation for Human Rights, UNHCR, the Human Rights Center of the 
Jagiellonian University Legal Clinic, and Caritas have established legal assistance 
programs for asylum seekers and refugees.956 

Alternatives to detention:   

The Aliens Act provides certain exceptions to detention, stating that an alien should not 
be detained if it may cause a serious threat to life or serious consequences for the alien�s 
family.  Additionally, an alien may be housed in a medical facility if the state of the 
alien�s health so requires.957 

Vulnerable groups:  Unaccompanied minors are appointed a guardian to represent them 
in the asylum procedure, though the appointment procedure is reported to be lengthy.958  
In practice , the guardian does not have to maintain personal contact with the child, and 
the appointment is regarded as legitimizing the refugee status procedures or deportation 
proceedings.959  According to a 1999 report, those under 13 are housed in special 
facilities, and those over 13 in the refugee centers, where special services are provided to 
them.960  The European Council on Refugees and Exiles reported that in 2001, all 
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unaccompanied minors were housed in a separate section of a central reception center, 
and permitted to leave during the day but not allowed longer absences without being 
accompanied by a legal guardian.961 

PORTUGAL 

Portugal is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  Asylum seekers filed some 224 
applications for asylum during 2000, and 11 applications had not yet been decided at the 
end of the year.962  In 2001, some 234 (including 41 family members) asylum 
applications were lodged.963  In the first quarter of 2002, 54 applications were filed.964  
No information was available on the number of asylum seekers detained.   

According to the Portuguese Refugee Council (PRC), the only detention-like situation 
arises under the special regime of asylum requests made at the borders.965  The Aliens 
and Border Service, under the Ministry of Home Affairs, has the authority to detain 
asylum seekers arriving at ports of entry.  Asylum seekers arriving at the Lisbon airport 
are detained in the transit zone for 48 hours to five days while an initial decision is made 
on admissibility.  If a decision on admissibility is not made within five days, asylum 
seekers held at the airport must be released and allowed to enter the territory.966  
According to a 2001 report, some asylum seekers arriving at the border are not allowed 
immediately to file asylum applications, which delay may extend the length of their 
detention.967  Arrangements made to accommodate asylum seekers at the airport have 
been improved with the opening in July 2000 of a Lodging Centre for Asylum Seekers: 
among other improvements, there is now the availability of legal advice provided by the 
PRC.  Asylum seekers are not typically detained during the asylum determination 
process.968 The Asylum Act, as of 2001, provides for suspension of criminal or 
administrative procedures based on illegal entry when the person subject to such 
proceedings files an application for asylum.969 

Asylum seekers may be housed at a single reception center run by the PRC, at which they 
may stay for a maximum of two months.970  Priority is given to members of vulnerable 
groups.  After leaving the reception center, asylum seekers find their own 
accommodations, often in hostels.  Financial assistance is generally provided by the state 
only to asylum seekers admitted to the normal determination procedure, and only for four 
months.971  The PRC also provides emergency social assistance, including clothing, bus 
tickets and a stipend for food, usually until a first instance decision is given.  Asylum 
seekers receive medical care through the national health service, funded partly by the 
PRC and partly by the state. 

Is there independent review of the detention decision? Yes, for detention of rejected 
asylum seekers. 
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If detention is due to rejected asylum seekers� failure to depart, then there is criminal 
court judicial review of detention within 48 hours of initial detention, according to a 2000 
report.972  

Asylum seekers detained at the airport do not have independent review of their detention, 
which is subject to time limits (see below).973 

Are there limits on the period of detention? Yes; 5-60 days. 

If a decision on admissibility is not made within five days, asylum seekers held at the 
airport must be released and allowed to enter the territory, according to the PRC in late 
2001.974  Detention of rejected asylum seekers awaiting deportation is limited to 60 days, 
according to a 2000 report.975  

Is there periodic review of detention?  No. 

Is there access to government-funded legal aid? Limited.   

During the initial application for asylum, applicants are provided with legal counseling 
by the PRC, which is funded by UNHCR, by the Ministry of Home Affairs and by the 
Ministry of Labour and Social Security.976  As of 2001, only during the appeals process 
are asylum seekers entitled to state-appointed counsel.977   

Vulnerable groups:  The law provides for no special procedures for female asylum 
seekers or the processing of applications by unaccompanied minors.  In practice, they are 
given financial aid and accommodation by the PRC, and additional social assistance by 
the Santa Casa da Misericórdia de Lisboa, a social welfare entity.  In 2001, the law 
requiring that minors be represented (in practice, by the PRC) in asylum proceedings was 
fully implemented).978 

ROMANIA 

Romania is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  During 2000, 1,366 people filed 
applications for asylum.979  In 2001, 2,280 asylum applications were lodged, with 33 
pending cases at year�s end.980  In the first quarter of 2002, 292 applications were filed.981  
No information was available on the number of asylum seekers detained.  Romania 
became a party to the 1951 Refugee Convention in 1991, and in 2000, a new refugee law 
went into effect to align Romanian asylum policies and practice more closely with 
European Union standards.  Under the new law, asylum seekers are exempt from 
penalties for illegal entry. 982 



Lawyers Committee for Human Rights 
 

 
 

 

93 
 
#21309428 v15 - FINAL report.doc 

The U.N. Working Group on Arbitrary Detention reported, in 1998, that asylum seekers 
without proper travel documents who arrived at the airport in Romania from �safe third 
countries� were detained.  A 2002 report indicates that asylum seekers may not be 
detained at the airport for longer than 20 days.983 

According to the 1998 U.N. Working Group on Arbitrary Detention report, about 2-3% 
of asylum seekers were typically detained.  At the time, it appeared that all other asylum 
seekers were detained only when they had committed a criminal offence and were subject 
to the Law relating to the Regime of Foreigners, which provides for detention and 
deportation for violation of various criminal laws, including leaving their assigned 
residence, as well as illegally crossing borders.  Furthermore, the U.N. Working Group 
on Arbitrary Detention reported that asylum seekers whose first instance appeal of a 
negative decision is rejected could be �directed� to residences, which the report refers to 
as de facto detention, to await removal.984   

As of 2002, asylum seekers without means may be housed in one of two refugee 
reception center and provided with financial assistance.  Limited medical care may be 
available. 985 

Is there independent review of the detention decision?  No. 

There is no judicial review or legal recourse in the event the authorities exercise detention 
under the Law relating to the Regime of Foreigners. 

Are there limits on the period of detention? Yes. 

Asylum seekers may be detained at the airport transit zone for no longer than 20 days, 
according to a 2002 survey.986  Authorities may hold foreign nationals for up to 3 months, 
with the possibility of an extension. 987  

A report issued in 2001 explained that detained asylum seekers processed under the in-
country accelerated procedure are not granted Romanian Constitutional protections 
requiring issuance of a warrant for detentions of longer than 24 hours.988    

Is there periodic review of detention?  No. 

Is there access to government-funded legal aid? No. 

The U.N. Working Group on Arbitrary Detention reports that asylum seekers detained in 
the transit zone of the airport are not considered to be within the territory and so are not 
protected by the constitutional rights to explanation of the grounds for detention and 
notification of charges in the presence of an attorney.989  Though UNHCR has access to 
the airport transit zone holding area, they are not always notified of new arrivals.  NGOs 
have limited access to this transit zone as well.  According to a 1999 Danish Refugee 
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Council report, there is only one organization that provides assistance to asylum seekers 
in the appeals stage, with only two attorneys on staff.990 

Vulnerable groups:  Unaccompanied minors, under the age of 14, are appointed a legal 
guardian and may be accommodated at a special reception center.  According to a 1999 
report, few unaccompanied minors have applied for asylum in Romania.991   

RUSSIA 

Russian legislation divides migrants fleeing their home country into two classes: forced 
migrants�i.e., migrants from the countries of the Commonwealth of Independent States 
(CIS)992 and the Baltic States,993 who are in large part displaced Russian citizens; and 
refugees�i.e., non-Russian citizens from the rest of the world.  The two groups are 
subject to different laws and procedures in determining their status and rights.   
 
The Russian Federation acceded to the UN Refugee Convention and Protocol in 1992 and 
enacted national legislation to implement the Convention in 1993.994  It is also a state 
party to the International Covenant on Civil and Political Rights, and to its First, but not 
Second, Optional Protocol.  At the end of 2001, the Russian Federation hosted about 
28,200 refugees and asylum seekers in need of protection,995 including 21,141 refugees 
registered with the Ministry of Interior (MOI);996 79 mandate refugees recognized by the 
UNHCR; 742 asylum seekers with cases pending before the MOI; some 5,900 asylum 
seekers from outside the CIS who were registered with UNHCR; and 330 Afghans 
granted temporary protection during 2001.997  The MOI recognized only 126 persons as 
refugees in 2001, of whom 111 were from Afghanistan.998 

The MOI operates Points of Immigration Control (PIC) at around 114 entry points along 
the border of the Russian Federation which process refugee applications.999  Asylum 
seekers may be detained by border guards for up to three days if they have not entered the 
country legally�i.e., they do not have a valid travel document or visa.1000  Though 
entitled to apply for asylum at the border while detained, the vast majority of foreign 
nationals whom border authorities apprehend are deported before they can gain access to 
the asylum procedure, and no PIC has ever accepted an asylum applicant.1001  According 
to one study, �because of the difficulty of border monitoring, no credible independent 
estimates exist of the number of asylum seekers deported or rejected at Russia�s land 
borders�[U]ndocumented asylum seekers are often deported without the opportunity to 
address their asylum claim to the PIC�In 2000, the Federal Border Service reported that 
69,000 foreigners were turned away at Russia�s borders.�1002  

Applicants from within the Russian Federation are accorded relatively more rights.  
Refugees who have entered the country, whether legally or illegally, may submit their 
applications to regional MOI offices.  According to one study, the majority of 
applications that have been submitted to regional MOI offices are from foreigners within 
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the country who have entered illegally.1003  Article 5, Paragraph 1 (7) of the Russian 
Federation Law �On Refugees�1004 states that those who are forced to cross Russian 
borders illegally must apply to the MOI within 24 hours of their entry.  If the applicant 
fails to comply with the 24-hour deadline, her application may be summarily denied, an 
extreme measure that is reputedly mostly applied to persons who arrive with no 
documents.1005 

The Russian government does not have a policy to detain registered asylum seekers, 
although the penal code allows the government to imprison �illegal immigrants,� 
including unregistered asylum seekers.  The penal code also provides that detention 
should not apply if a person enters the Russian Federation illegally to apply for 
asylum.1006  Once an individual is in the asylum procedure�i.e., registered with the MOI 
and has an application filed with them�she is placed in a Temporary Accommodation 
Center (TAC), until she finds someplace else to live.1007  Few asylum seekers, however, 
choose to live in TACs, the majority of applicants sharing apartments with other 
members of their community in the outskirts of cities like St. Petersburg and Moscow.1008  
The UNHCR also operates two accommodation centers outside of Moscow.  Because of 
the strict housing registration regime of the Russian Federation, requiring individuals to 
register their place of domicile with the appropriate authorities, these asylum seekers are 
often harassed, arrested and detained by the police who routinely check their 
documents.1009 

Once an application has been denied and the applicant does not appeal such decision, the 
individual is excludable under the Law on Refugees.  The Department of Passport and 
Visa Registration of the Ministry of Internal Affairs (DPVR) then takes over the task of 
deporting the individual and sets out the term the applicant must leave the country 
(typically six months); if the individual does not leave within the specified time period, 
the DPVR makes a decision whether to detain the individual.1010 

Detention centers in Russia differ little from the country�s prisons, according to one 
specialist; for example, features of a detention center in St. Petersburg, include two sq. 
meters of space per person, permanent isolation from the outer world, and a 20-minute 
walk per day.1011   

Is there independent review of the detention decision? No. 

In practice, there is no meaningful independent review of the decision to detain an 
asylum seeker.1012  No formal system is in place for reviewing detention decisions which 
technically fall under the Administration Code of the Russian Federation.  Detained 
asylum seekers are free to appeal the denial of their asylum application, if they submitted 
one, but will continue to be detained for the duration of their appeal.1013 
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Are there limits on the period of detention? No. 

In general detention for an asylum seeker not apprehended at the border only occurs if: a) 
she fails to register her application and the authorities choose to detain her pending 
deportation proceedings: or b) her asylum claim is denied and 1) she does not appeal such 
decision and 2) the DPVR chooses to detain her pending deportation proceedings.  Once 
detained pending deportation, the asylum seeker is subject to Article 31 of the USSR Law 
�On the Legal Status of Foreign Citizens in the RF� (1981),1014 still in force in the 
Russian Federation, which states that �the decision on extradition belongs to competent 
Soviet bodies.  A foreign citizen should leave the Soviet Union within the period the 
decision specifies. Those who try to avoid extradition will be deported according to the 
prosecutor�s sanction.�  The law is silent on the duration of detention and does not 
specify a minimum or maximum period of detention.  The corresponding legal act states 
that the cost of deportation is to be paid by the deportee. 1015 

Many undocumented persons (many of whom applied for refugee status) reputedly spend 
years in detention centers, despite a provision in Russian Law that a person may not be 
held in detention for a period of more than 48 hours without a court ruling and a Russian 
Constitutional Court Ruling proscribing prolonged detention.1016  The court ruling is 
really nothing more than a document signed by the court at the instruction of the DPVR.  
There is no formal trial per se, as the detainee does not participate in the proceedings.  
When the DPVR wants to detain someone, it simply applies to the court for an extension 
of the detention period, and the court duly signs an order.  Sometimes, this process is 
repeated indefinitely as the DPVR raises problems such as lack of flights to the detainee�s 
home country, or an inability to acquire the documents needed to return the detainee to 
his home country, etc.1017  There is no independent review of this decision to extend the 
detention term.   

Is there periodic review of detention?  No. 

Is there access to government-funded legal aid?  No. 

According to the Law on Refugees, asylum seekers are entitled to receive information on 
the refugee determination procedure, but there is no mention of government-funded legal 
aid.  In 1993, the UNHCR established a Refugee Reception Center in Moscow to register 
arriving asylum seekers from outside the former Soviet Union and provide them with 
basic legal assistance.  In addition, the non-governmental Migration and Law 
organization, founded in 1996, operates centers in 46 cities in Russia that offer legal 
support to refugees and migrants in the form of consultation and representation in courts.  
Besides providing legal assistance, the centers also help refugees in obtaining medical 
services, pensions and education.1018 

Vulnerable groups:  There are no special laws for vulnerable groups.  
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SENEGAL 

 
Senegal is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  Senegal hosted more than 40,000 refugees and 
asylum seekers at the end of 2001, according to a recently released report from the U.S. 
Committee for Refugees, with the vast majority from Mauritania and a minority from 
other African countries.1019  The most recent statistics from the UNHCR in Senegal 
indicate that in urban areas, there have been 714 refugees and asylum seekers from Sierra 
Leone, 436 from Liberia, 346 from Rwanda, and 1,520 from other countries, totaling 
3,016.  Additionally, the UNCHR reports approximately 20,000 refugees in rural areas, 
all from Mauritania, and estimates there is a total of approximately 40,000 Mauritanian 
refugees in Senegal.1020  The majority of the asylum seekers come from the Great Lakes 
and Mano River regions of Africa.1021 
 
The National Commission for Eligibility (created by law on July 24, 1968, modified in 
1975, and completed by decree 89-1582 on December 30, 1989) is in charge of handing 
down rulings on the asylum claims introduced by asylum seekers.  This group is chaired 
by a magistrate and the following ministries are represented: Ministry of the Interior, 
Ministry of Justice, Ministry of Foreign Affairs, Ministry of Social Action, and the 
UNHCR which is admitted as an observer.1022   
 
Asylum seekers are given a receipt of delivery of their demand when their request for 
asylum is introduced. An asylum seeker shall not be expelled nor detained while waiting 
for a decision from the Commission but only within the two months of validity of this 
document.1023  
 
For the first half of 2001, the National Commission for Eligibility registered 537 
demands for asylum and 135 were examined by the Commission.1024  According to 
UNCHR, 958 people applied for asylum in Senegal since January 1, 2001 and since that 
time, 18 people who had applied for asylum were recognized as refugees in Senegal.1025 
 
There are two forms of detention in Senegal:  
 
(a) Detention relating to a judicial procedure, after an infraction, is decided by the Court.  
In 2000, a dozen refugees and asylum seekers were detained for three months after being 
charged with law and order unrests , before being expelled to Mali.  
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(b) Administrative detention prior to an expulsion is ordered by the Court.  This detention 
can continue longer than 3 months (which many times is the case) while the detainee is 
waiting for the means of the expulsion to be found.  
 
Is there independent review of the detention decision? Yes  
 
The decision regarding detention of asylum seekers is subject to the examination of a 
superintendent of Border Police under the authority of the Minister of the Interior.1026  
There does not appear to be any additional independent review of detention decision. 
 
Are there limits on the period of detention? No. 
 
There is not a maximum period of detention to speak of.  It does happen that asylum 
seekers are detained for long periods of time, sometimes more than 3 months.1027   
 
Is there periodic review of detention?  
 
From our research and inquiries, there does not appear to be any periodic review of 
detention. 
 
Is there government-funded legal aid?   
 
There is no information to determine the existence of government-funded legal aid.  The 
UNHCR indicates that it will, in certain conditions, submit an attestation in support of 
refugees to protect them against expulsion, refoulement, or deportation.1028     
 
Vulnerable groups:   
 
It has been reported that in practice, the authorities take into account the fact that the 
person is either a woman or disabled.1029  
 
 
 

SLOVAK REPUBLIC 

The Slovak Republic is a state party to the United Nations Convention Relating to the 
Status of Refugees and its Protocol, as well as to the International Covenant on Civil and 
Political Rights and its First and Second Optional Protocols.  In 2000, 1,556 asylum 
seekers applied for asylum, and 400 applications were awaiting decision at the end of the 
year. 1030  8,151 asylum applications were lodged in 2001.1031 In the first quarter of 2002, 
there were 1,958 applications filed.1032  During the first nine months of 2000, 
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approximately 1,700 migrants (not all asylum seekers) were detained at the Slovak-
Ukranian border.1033 

A new Aliens Law, which became effective in April 2002, allows for a �tolerated stay� 
for certain asylum seekers and suspends deportation for those appealing their 
expulsion.1034  In June of 2002, the Parliament approved a new law expanding the scope 
of people who may obtain asylum.1035  This law is scheduled to become effective January 
1, 2003.1036 

Police may detain only aliens entering or remaining illegally and those awaiting 
administrative expulsion.1037 

Asylum applicants, regardless of the legality of their entry into the country, are 
interviewed at the border, issued a 24-hour pass to a reception center and permitted to file 
their application for asylum with the aliens police at the border.1038  

After their applications have been sent to the Migration Office, asylum seekers are 
generally placed in a closed reception center, where they are subject to a 1-month 
quarantine, although enforcement of the quarantine is reportedly not always strict.1039  
After quarantine, those who cannot provide for their own accommodation are then 
transferred to a refugee residential center, where they are provided meals, basic medical 
care and financial assistance.  Leaves of more than 24 hours must be approved in advance 
by the Migration Office.1040 

Is there independent review of the detention decision? Yes. Detained aliens may file an 
appeal within 15 days with the Regional Court. 1041  This review is not automatic � the 
detainees must initiate the process.1042  The court considers whether the alien was 
detained in accordance with law, and whether all procedural rules were followed.1043 

Are there limits on the period of detention?  Yes.  

According to the new Aliens Law, illegal aliens and aliens awaiting expulsion can be 
detained for 180 days.1044  Those applying for asylum are not detained.1045 

Rejected asylum seekers may not be held for longer than 30 days.  Once the 30 days have 
expired, the asylum seeker is released, still subject to the removal order.  If it can be 
shown that removal to the country of origin is impossible, the asylum seeker may be 
eligible to apply for a long-term residence permit.1046 The 30 day limit is enforced by the 
Police, the Department of Aliens and the Border Police.1047  

Is there periodic review of detention? No.1048  

Is there access to government-funded legal aid? No.   
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There is no right to government-funded legal aid.  Asylum seekers must rely on services 
from NGOs and UNHCR.1049   

Vulnerable groups:  Unaccompanied minors are to be housed in a residential center, and 
the Migration Office must appoint them a guardian to act as representative during the 
asylum procedure.1050 

SOUTH AFRICA 

South Africa is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights, but not to its First or Second Optional Protocols.  At the end of 2000, South 
Africa hosted approximately 30,000 refugees and asylum seekers, and the applications of 
15,000 asylum seekers were pending decision.1051 At the end of 2001, it hosted 
approximately 22,000 refugees and asylum seekers, and approximately 3,000 asylum 
applications were awaiting final decision. 1052 No information was available on the 
number of asylum seekers detained. 

Detention of asylum seekers is discretionary and the majority of asylum seekers are not 
detained and able to move freely within the country.1053  Those who are detained, 
however, may be subject to sub-standard treatment or even abuse, as evidenced by the 
beating death of a detainee alleged to have escaped from the Lindela Detention Center in 
early 2002.1054  Proposals routinely to detain asylum seekers in government-run reception 
centers have received stiff opposition from South African civil society, according to a 
2001 report.1055  Successful NGO lobbying efforts have led to the inclusion in the 
Immigration Act 13 of 2002 (not yet in force as of July 2002) of a requirement that 
detained illegal foreigners be held in compliance with minimum prescribed standards 
protecting dignity and relevant human rights.1056 

Asylum seekers are not subject to mandatory detention.  Pursuant to law and regulations 
in effect in early 2002, asylum seekers are issued temporary permits by the Department 
of Home Affairs (DHA) when their applications are filed.  Asylum applicants may be 
detained if their permits have been withdrawn.  Reasons for withdrawal include: 
�manifestly unfounded,� fraudulent, or abusive application; contravening a condition of 
the permit; reentry after the application is rejected; lapse of permit when leaving the 
country without the consent of the Minister of Home Affairs or ineligibility due to an 
exclusion or cessation clause.  Failure to appear may also constitute grounds for 
detention.1057  

According to a 1999 report, in practice, there have been widespread allegations that the 
South African Police Services destroy valid permits on the assumption that such 
documents are fraudulent.  Further, there have been numerous assertions that police elicit 



Lawyers Committee for Human Rights 
 

 
 

 

101 
 
#21309428 v15 - FINAL report.doc 

bribes from apprehended persons (documented and undocumented) in exchange for 
freedom.1058 

A late 2000 study indicates that asylum seekers are reportedly arrested and detained for 
failure to carry identity documents, on the basis of a particular physical appearance, for 
inability to speak any of the main national languages or for fitting a �profile� of an 
undocumented migrant. In practice, the burden of proof is on the asylum seekers to 
establish their legal status in the country. There have been allegations that neither the 
police nor the DHA permits persons to retrieve identification documents from their 
homes or allows free phone calls to contact friends or family.1059  Asylum seekers, 
refugees and South African citizens may be detained for days while their right to remain 
in the country is confirmed.1060 

New DHA guidelines, effective January 2002, may alleviate some of these concerns.  The 
guidelines require arresting police officers to have reasonable grounds, and provide the 
DHA with documented proof of those grounds, to arrest a foreigner on suspicion of being 
in the country illegally.  The proof required includes evidence that the arrestees have 
been given an opportunity to prove their legal status in the country.  The guidelines also 
provide for improved communication between the police and the DHA.  Ideally, such 
improvement will reduce the time that asylum seekers are detained while their right to 
stay in the country is confirmed, and, if they are transferred from police custody to 
detention by the DHA, the time in police custody will be counted towards the 30-day 
limit on unreviewed detention.1061 

Many of the asylum seekers at the Lindela Detention Centre are reported to have failed to 
apply for asylum in South Africa prior to their arrest because they did not understand the 
application procedures or were afraid of being arrested. Asylum seekers are regularly 
arrested by the DHA while applying for asylum or renewing asylum permits, for applying 
or renewing too late or at the wrong office, or under the charges that documents have 
been forged.1062 

The stated policy of the DHA as of May 1999 is that detained immigrants who 
affirmatively claim refugee status should be taken to an asylum application office.1063  It 
has been reported that, in practice, this directive is seldom followed at the Lindela 
Detention Centre, as the staff does not have sufficient training to process asylum 
applications, and detainees are rarely allowed to apply at the nearest Refugee Reception 
Office in Braamfontein.  Further, according to a 2000 report, the DHA does not routinely 
ask persons who have been arrested under the Aliens Control Act whether they want to 
apply for asylum.1064 

Is there independent review of the detention decision? Yes. 
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Under the Refugees Act, any detention over 30 days must be automatically reviewed by a 
judge of the High Court.1065  However, this provision is rarely followed in practice, 
despite a case won by the Law Clinic of the University of the Witwatersrand and the 
South African Human Rights Commission (SAHRC) in November 1999, challenging the 
Department�s repeated failure to provide such review to detainees at the Lindela 
Detention Centre.1066  The court required that Lindela officials report the names of 
detainees to the SAHRC each month for compliance monitoring, but Lindela and the 
DHA have failed to provide such reports.  The SAHRC noted on September 13, 2000 that 
37 persons had been held in excess of the thirty-day limit.1067 

Within 48 hours of detention, the asylum seeker must be brought before an immigration 
officer for an investigation.1068  The burden of proof is on the asylum seeker to establish 
her eligibility to be freed from detention. If the asylum seeker fails to produce a permit to 
be in the country, she will be declared a �prohibited person.�1069  In cases of doubt, the 
asylum seeker may be granted a temporary permit to give her time to provide necessary 
documents. The investigation procedure has been criticized as unconstitutional because it 
places the burden of proof on the presumed prohibited person and is an administrative 
rather than a court procedure.1070 

Are there limits on period of detention?  No. 

The Refugees Act provides that no person may be detained for a period longer than is 
�reasonable and justifiable.�1071  As noted above, any detention over 30 days is 
automatically reviewable by a judge of the High Court. 

Is there periodic review of detention?  Yes; every 30 days. 

Legislation provides that any detention over thirty days must immediately be reviewed by 
a judge of the High Court.  Detention must be reviewed every thirty days thereafter.1072  
As noted above, these laws are rarely followed in practice. 

The SAHRC reported in December 2000 that only one detainee with whom they met at 
Lindela had been informed of judicial review of her case, and she was not given the 
opportunity to make a written submission to the court.1073 

One NGO reported in 2001 that in the Cape of Good Hope High Court division, review 
beyond 30 days under the Refugees Act is heard by a judge in chambers rather than in 
open court.  No records of such review are kept, and detainees and their legal counsel are 
not provided with effective notice of the application to extend the detention.  While the 
bench is displeased with this practice, which leads to rubber-stamping of the detention 
decision, they continue to extend detention.1074 

Further, the Witwatersrand High Court division has found that failure to give effective 
notice of an application to extend detention rendered such application unlawful.  In that 
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case, the detainee received notice of the application to extend on the same day that the 
case was heard.  Nonetheless, the court did not render a decision improving judicial 
oversight of administrative detention.1075 

Is there access to government-funded legal aid? Limited.   

As a result of efforts in 2001 led by the South African NGO Lawyers for Human Rights, 
the state-funded Legal Aid Board now funds representation for certain asylum cases.1076  
Asylum seekers may now apply anywhere in the country for legal aid relating to 
applications for asylum, and in Pretoria, Johannesburg, Cape Town, Port Elizabeth, or 
Durban for legal aid relating to decisions by refugee status determination officers, 
reviews by the standing committee or appeals to the appeal board.1077 

Vulnerable groups:  

The South African Constitution provides that every child under the age of 18 has a right 
to be detained under conditions that take her age into account.1078  Specifically, the 
Refugees Act states that detention of minors may be instituted only as a last resort and for 
the shortest appropriate time period.1079 

In 2000, it was reported that the Lindela Detention Centre does not have separate 
facilities for children and therefore does not admit accompanied minors under the age of 
15. There are no segregated facilities available at Lindela for women with children, but 
adults and children sleep in the same room, eat the same food and receive the same 
treatment from the staff. Dyambu, the corporation that runs the Lindela Detention Centre, 
supplies women who arrive with small children with diapers, but women often have to 
ask their families to bring food and clothing for their children to the facility.1080   

SPAIN 

Spain is a state party to the United Nations Convention Relating to the Status of Refugees 
and its Protocol, as well as to the International Covenant on Civil and Political Rights and 
its First and Second Optional Protocols.  Asylum seekers filed 7,926 applications for 
asylum during 2000; at year�s end, there were 391 applications pending decision.1081  In 
2001, 9,490 asylum applications were filed.1082  In the first quarter of 2002, there were 
2,531 applications filed.1083 In Spain, there is no legal basis to detain asylum seekers, 
apart from the brief admissibility phase at the border, during which an initial 
determination is made on whether an application will be admitted to the full asylum 
process.  1084In other circumstances, detention must be approved by a court.1085  No 
information was available on the number of asylum seekers detained. 

In-country applicants are not detained � if they are awaiting decision on the admissibility 
of their asylum application, they must find their own accommodations, and if they are 
admitted to the full determination procedure, they may stay at a reception center.1086 
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Asylum seekers arriving by air must remain at an airport facility or hostel pending an 
admissibility decision for a maximum of seven days.1087  The initial decision on 
admissibility must be made and communicated to the asylum seeker within 72 hours.  
The claimant may appeal a negative decision within 24 hours, and the decision on review 
must be made and communicated within 24 hours.  If the authorities fail to meet these 
deadlines, the application is automatically deemed admissible and the asylum seeker is 
released from detention.1088 

Asylum seekers whose claims have been rejected and are awaiting deportation may be 
detained.1089  

Spain also detains migrants and asylum seekers arriving at the Canary Islands at the 
detention centers Fuerteventura and Lanzarote, which have been criticized by Human 
Rights Watch for overcrowding, lack of telephones, poor medical conditions and absence 
of legal representation.1090 

After release from detention, asylum seekers are referred to reception centers where they 
may receive social assistance.  Reception centers are run by NGOs as well as by the 
Ministry of Labor and Social Affairs� Institute for Migrants and Social Services.  Asylum 
seekers do not have a choice as to which center they are referred to, though special needs 
are taken in account.1091  Single men, single women and families are accommodated 
separately.1092  There is no guarantee that space will be available in a reception center, 
and, consequently, some asylum seekers must find their own accommodation.1093 

The UNHCR representative in Spain is informed of all asylum claims submitted at the 
border and all applications for review of negative border decisions.  UNHCR is entitled 
to interview these applicants.  If the UNHCR disagrees with an inadmissibility decision 
made by the Minister of the Interior, the asylum applicant may enter Spain and appeal the 
decision to the High Court (Audiencia Nacional).  Upon request from the court, removal 
will be delayed until the decision on admissibility is made.  This process allows asylum 
applicants at the border to be freed from detention.1094 

Human Rights Watch recently criticized Spain�s application of its immigration law as 
arbitrary, often resulting in disparate and discriminatory treatment of certain groups as 
well as in serious violations of migrants� procedural rights.1095 

For in-country applicants, the procedure for the admissibility of their applications to the 
full asylum determination process is similar to that described below for border applicants, 
except for the time limits.  The Ministry of Interior has 60 days to review a first decision 
to deny the application. Following a negative determination by the Ministry, the in-
country applicant has 15 days to leave the country or to appeal to the relevant court.1096   

Is there independent review of the detention decision? Yes.  
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Border applicants are initially interviewed by the border police or the Office for Asylum 
and Refuge in Madrid, and are given an initial decision on the admissibility of their 
asylum applications within four days following the date of their claim.  Where admission 
of the application is refused and entry not permitted, the applicant may request, within 
one day, review by the Ministry of the Interior which has two days in which to respond.  
At this juncture, UNHCR�s opinion is also sought. If the Ministry does not respond 
within four days, or the applicant is allowed to enter the full asylum procedure, the 
applicant is released from the airport area and allowed into the country. If the Ministry 
rejects the appeal, the applicant may request review by the National High Court within 
two months.1097  

Detention of arriving aliens who enter illegally can only be extended (after the initial 72-
hour detention) by a court order.1098 

The administrative authority (the police) wishing to detain rejected asylum seekers 
awaiting deportation must obtain judicial authorization of detention within 72 hours. 1099   
The authority must provide justification for detention while awaiting execution of the 
deportation order; if the authority cannot prove that detention is necessary for 
deportation, or that deportation will actually occur, the judge will not authorize the 
detention.1100  If the detention is authorized, the detainee is held only as long as necessary 
to execute the deportation order, up to a maximum of 40 days.1101  If the deadline for 
deportation is not met, the police must release the rejected asylum seeker.1102  

Are there limits on the period of detention? Yes.  

Border applicants may be held for a maximum of seven days, if an appeal is taken.  If no 
decision is made within four days on an initial application for admission, the detainee 
must be released and admitted to the normal determination procedure.1103  A court may 
extend the administrative detention of aliens entering illegally to 40 days.1104 

Aliens detained for illegal stay in Spain who apply for asylum within the detention center 
are entitled to decisions on the admissibility of their claims within sixty days.  If their 
claims are admitted to normal determination procedures, they are released.1105  
Stowaways, unless in need of immediate medical assistance, are required to remain on 
board their vessel until a decision is made on admissibility.1106 

Aliens awaiting deportation may be detained for a maximum of 40 days.1107 

Is there periodic review of detention? No.  

While there are the various time-limits on detention described above, there is no periodic 
review. 

Is there access to government-funded legal aid? Yes.  
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Indigent asylum seekers both at the border and in-country are provided with appointed 
government-funded legal counsel from the local bar association.1108  However, the quality 
of legal representation for migrants is generally poor and most of them do not receive 
legal interpretation services.1109  Provision of this service vary among provinces.1110 
While most applicants apply for asylum in-country, officials are less likely to inform 
these applicants of their right to counsel than those at the border.1111   

Vulnerable groups:  Unaccompanied minors under age 18 are appointed a legal 
representative for the duration of the asylum procedure, and are placed under the 
supervision of the child protection authorities. They may be housed in a special facility 
for minors.  Female asylum seekers are given priority with respect to accommodation at 
reception centers1112 and may be assisted by female interviewers and interpreters, 
depending on availability and whether the asylum seeker knows to request such 
assistance.1113 

Human Rights Watch recently released a report documenting serious abuses of migrant 
children in Spain, in particular in the cities of Ceuta and Melilla.  Among the abuses cited 
were overcrowding, unsanitary conditions, extortion, theft, physical attacks, and denial of 
health and education services and other legal rights.1114  The autonomous government of 
Melilla has denied the allegations in the report.  In May it decided to refuse to accept 
unaccompanied migrant children.1115   

SWEDEN 

Sweden is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First and Second Optional Protocols.  Some 16,303 applications for asylum 
were filed in 2000, and at the end of the year, 10,833 applicants were awaiting decision 
on asylum applications.1116  In 2001, some 23,515 asylum applications were lodged and 
at the end of the year, approximately 16,000 applications for asylum were pending.1117 In 
the first three months of 2002, 7,240 people sought asylum.1118  No information was 
available on the number of asylum seekers detained.   

Asylum seekers may be detained if their identity and nationality are in doubt, if they are 
likely to be refused entry or be expelled, if questions arise regarding ability to enforce a 
refusal-of-entry or expulsion order, or if they are likely to abscond or to commit a 
criminal offense.1119  The decision to detain may be made by one of four agencies: the 
police, the Immigration Board (SIB), the Aliens Appeals Board, or the Minister of 
Foreign Affairs. When the decision is made by the police, it must be confirmed by one of 
the other three.1120 

Non-compulsory accommodation is provided in reception centers overseen by the 
Swedish Immigration Board (SIB).  These consist of furnished flats which accommodate 



Lawyers Committee for Human Rights 
 

 
 

 

107 
 
#21309428 v15 - FINAL report.doc 

families as well as shared flats for single asylum seekers.1121  Financial assistance may be 
provided to needy asylum seekers by the SIB,1122 which usually requires that recipients 
participate in activities such as language or job training.1123  Some reception centers also 
provide on-site medical care and specialized counseling for survivors of torture.1124 

Is there independent review of the detention decision? Yes. 

Detention orders generally are to be reviewed within two weeks and detention orders 
related to refusal-of-entry or expulsion orders are to be reviewed within two months.  If 
such review does not take place within these periods, the detention order ceases to be 
applicable.  If the orders are continued upon review, they are to be reviewed periodically 
at the same intervals indicated above by the County Administrative Courts.1125 

Decisions to detain made by the police, the SIB or the Aliens Appeals Board may be 
appealed by the asylum seeker to an administrative court; leave is required to appeal the 
administrative court�s decision to the Administrative Court of Appeals.  Detention 
decisions made by the Minister of Foreign Affairs may be appealed to the Supreme 
Administrative Court.1126 

Are there limits on period of detention? Yes. 

According to a late 2000 report, detention to determine an asylum seeker�s right to stay in 
Sweden is limited to 48 hours and detention to ensure removal or determine identity is 
limited to two weeks, though these periods may be extended indefinitely on exceptional 
grounds.1127 

Pre-deportation detention is limited to two months, with the possibility of an unlimited 
number of extensions.1128  Such detention may last over one year, in particular for those 
who cannot be removed due to conditions in their country of origin.1129   

Is there periodic review of detention? Yes. 

There is regular review by County Administrative Courts1130, at two-week intervals for 
ordinary detention orders, and at two-month intervals for detention orders related to 
refusal-of-entry or expulsion orders, according to the Swedish Red Cross in late 2001.1131   

Is there access to government-funded legal aid?  Limited.   

Free state-funded legal aid is provided under the normal determination procedure.1132  
Under the accelerated procedure, however, there is a right to legal counsel but not to 
state-funded legal aid (unless the deportation is to the country of origin, in which case 
free legal counsel is provided by the government).1133  Asylum seekers with respect to 
whom there is a strong presumption that they will be granted refugee status are also not 
provided with legal aid. 1134  Legal aid is always provided for appeals.1135  
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Vulnerable groups:  Unaccompanied minors are processed under the normal 
determination procedures, and are appointed both a guardian to assist during interviews 
and a legal representative.  They may be detained only under exceptional circumstances 
and,1136 if under 18, may be detained for no longer than 6 days, according to a source in 
late 2001.1137  As of 2000, there are no special accommodations made for female asylum 
seekers.1138 

SWITZERLAND 

Switzerland is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights, and its Second, but not First, Optional Protocol.  During 2000, 17,611 people 
applied for asylum; at the end of the year, first-time decisions were outstanding on 15,137 
applications.1139  20,633 asylum applications were lodged in 2001; at the end of the year, 
first-time decisions were outstanding on 14,603 applications.1140  In the first quarter of 
2002, 5,612 applications were filed.1141  No information was available on the number of 
asylum seekers detained. 

Asylum seekers may be detained at the airport for up to 22 days while awaiting a decision 
on granting entry or expulsion to the home or a third country by the Swiss Federal Office 
for Refugees.  During this period, asylum seekers must stay in the airport transit zone, 
where accommodation, food and emergency health care are available.  If no decision is 
taken in this period, asylum seekers must be granted entry.1142  Several asylum seekers 
have claimed that they were not provided the opportunity by authorities at the airport to 
file their asylum claims in 2001.1143 

If a negative decision is taken within the 15 days, asylum seekers may be detained in the 
airport transit zone awaiting the next regularly scheduled flight for up to another 7 days.  
Asylum seekers may ask for the restitution of suspensive effect with an appeal within 24 
hours of notification of the decision; during that initial 24-hour period, and until a 
decision on the request for restitution of suspensive effect is taken, expulsion may not be 
carried out.  Asylum seekers may be detained for another 3 days if they have introduced a 
petition on restitution of suspensive effect.  Consequently, the total initial period of an 
asylum seeker�s detention may be 25 days:  15 days awaiting the initial decision, 3 days 
during the procedure on restitution of suspensive effect and 7 days awaiting a flight 
connection.1144 

In-country admissibility procedures, which are often processed in the reception centers, 
may apply in the following situations: failure of an asylum seeker to establish identity or 
nationality; unwillingness to cooperate with authorities; presentation of a false identity; 
filing an asylum claim in the context of a criminal proceeding; arrival from a �safe third 
country� or �safe� country of origin; or having been subject to a prior order of removal 
from Switzerland.1145  
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Pursuant to the in-country admissibility procedure, asylum seekers may be detained for 
72 hours if immediate removal is ordered contemporaneously with notification of a 
negative decision.  Asylum seekers in this instance have 24 hours to request restitution of 
suspensive effect and may be expelled subsequently if they do not ask for the restitution 
or if the restitution is rejected.1146 

Asylum seekers awaiting a first instance decision under any procedure may be held in 
preparatory detention for a maximum of 3 months if they have: refused to reveal their 
real identity or applied for asylum using different identities; repeatedly and without cause 
missed asylum interviews; left an assigned area or entered a restricted area; applied for 
asylum only after a decision to expel or a sentence for a criminal conviction; or been 
prosecuted for crimes such as threat to life or freedom.1147 

Asylum seekers whose claims have been denied may be detained for up to nine 
months1148 if a ground for detention is given.  The possible grounds for such detention are 
the same as those for preparatory detention, including a concrete indication that a person 
is willing to abscond to avoid expulsion.  Detention can be ordered for up to an initial 3 
months, and renewed for another 6 months if special conditions prevent the expulsion.1149  
Such detention may also apply after an airport procedure.1150 

NGOs have alleged that in 2001, asylum seekers were subject to arbitrary arrest and 
detention on unsubstantiated charges.  Many administrative detention decisions were 
reportedly overturned by the federal court during 2001.1151 

NGOs have also criticized detention conditions and procedures.  In September, a rejected 
Algerian asylum seeker, confined for two months in a detention center, hanged himself in 
his cell on the day of his scheduled deportation.1152 

Asylum seekers are referred initially to reception centers and then dispersed among 
individual Cantons, where they are typically housed in collective centers.  Cooking 
facilities are often available and families are sometimes housed separately.  Asylum 
seekers are entitled to medical care, arrangements for which vary among Cantons.  Where 
asylum seekers can be provided for financially by friends or family, they may stay 
elsewhere than the state-run centers.1153  Asylum seekers may be directed to remain in a 
specified area, or not to enter specified areas if they have been disturbing public order.1154 

Is there independent review of the detention decision? Yes. 

There is automatic judicial review of initial detention and detention pending expulsion 
after 96 hours, with appeal of the review decision possible.  Asylum seekers can ask for 
judicial review of the initial 15-day detention at the airport.  No judicial review is 
available for the additional 7 to 10 days when asylum seekers may be detained in the 
transit zone after a first instance airport decision.  In addition, no judicial review is 
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contemplated for the detention of up to 72 hours pending decision on restitution of the 
suspensive effect.1155 

Detained asylum seekers may submit petitions for release to the local judicial authority in 
the Canton where they are detained one month after the initial review of detention.  
Where continued detention is ordered, asylum seekers in preparatory detention may file 
subsequent petitions for release every month thereafter.  Many administrative detention 
decisions to detain asylum seekers were reportedly overturned by the federal court during 
2001. 1156 

Are there limits on the period of detention? Yes; 72 hours to nine months.  

The limit for detention while awaiting a decision on a request for restitution of a 
suspensive effect is 72 hours.  Asylum applicants at the airport may be held for a 
maximum of 25 days: 15 days for the initial decision, 3 days awaiting the decision on an 
appeal and 7 days awaiting the next flight connection.  The limit for preparatory 
detention is 3 months and for detention pending expulsion is 9 months.1157 

Is there periodic review of detention?  Yes; every month. 

Detained asylum seekers may submit a petition for release to the local judicial authority 
in the Canton where they are detained one month after the initial review of detention.  
Appeal may be taken of the decision on the petition.  Where continued detention is 
ordered, asylum seekers in preparatory detention may file subsequent petitions for release 
every month thereafter, and those awaiting expulsion may file such petitions every two 
months.1158 

Is there access to government-funded legal aid? Limited. 

Indigent asylum seekers generally have access to the state-funded legal aid system during 
the asylum procedure only if their cases involve complex legal issues or have a high 
chance of success on appeal.  Under these restrictions, asylum seekers are rarely granted 
state-funded attorneys, according to a 2000 report.1159  Pursuant to a High Court decision, 
legal aid must be granted to detainees awaiting deportation upon request three months 
into the extension of detention proceedings.1160 

Vulnerable groups:  A �person of confidence� must be nominated to accompany 
unaccompanied minors at their interviews.  It is a controversial question whether such 
persons must have legal knowledge and provide legal defense for the minors.1161   

THAILAND 

Thailand has not ratified the 1951 Refugee Convention and does not recognize the status 
of refugees.  As a result, asylum seekers are not distinguished from other immigrants, 
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legal or illegal.  The Thai government asserts that it applies humanitarian conditions and 
observes the 1951 Convention in practice.1162  Thailand is a state party to the 
International Covenant on Civil and Political Rights, and to its First, but not Second, 
Optional Protocol.  According to a 2000 report by the U.S. Committee for Refugees, the 
Thai Foreign Ministry announced in July 1999 that it was studying the possibility of 
acceding to the 1951 Convention.1163  The Thai government asserted that, at the end of 
2001, Thailand hosted 109,000 displaced persons, while an NGO reported that the 
country was host to more than 277,000 refugees and displaced persons, of which more 
than 276,000 were from Burma.1164 At year�s end, there were 175 Burmese with cases 
pending before UNHCR and 343 other with pending asylum claims.1165   No information 
was available on the number of asylum seekers detained. 

Jesuit Refugee Services has reported that in Thailand, all immigrants without valid 
documents are seized by the authorities and detained in immigration detention centers 
until they self-deport.1166  The Thai government reported in early 2002 that it aims to 
avoid prolonged detention and, thus, to send illegal migrants back to their countries of 
origin as soon as possible after completion of appropriate legal processes.1167  Asylum 
seekers from bordering countries such as Burma, Cambodia and Laos are deported to the 
border.1168  Those determined to be �displaced persons� are sent to one of 9 temporary 
shelters, which the government describes as �open camps.�  Residents of the temporary 
shelters may seek permission to leave the camps for particular purposes, such as to seek 
specialized health care.1169 

Illegal migrants whom the UNHCR has recognized as �person of concern� will not be 
deported back to their countries of origin, according to the Thai government.  Instead, the 
UNHCR will take responsibility for such persons, with a view to resettling them in third 
countries.1170 

Conditions in detention are reported to be critical.  In one facility, over 1400 immigrants 
are reported to be cramped into a facility which houses and provides food and water for 
only 700.  Immigrants rely on visits from NGOs for water and food1171 to supplement that 
provided by the government.1172 

Is there independent review of the detention decision?  No. 

There is no independent review of the administrative detention decision.  Unless bail is 
posted pursuant to a criminal charge, there is no means of release from immigration 
detention into the territory.1173 

If criminal charges have been brought against asylum seekers for illegal entry, they are 
brought before a court and may be sentenced to two years imprisonment.  If the offense 
of illegal entry is combined with other offenses, such as falsification of documents, the 
term may be longer.1174  At this point, bail may be set.1175  Jesuit Refugee Services has 



Lawyers Committee for Human Rights 
 

 
 

 

112 
 
#21309428 v15 - FINAL report.doc 

reported that many asylum seekers complain that although the Thai legal scheme makes 
provision for them to have state-appointed counsel to represent them in these instances, 
they are typically unrepresented and without the benefit of interpreters in the 
courtroom.1176  The Thai government�s position is that many who have resided illegally 
in Thailand, or have overstayed, have admitted their offenses and waived the possibility 
of having legal representation.1177 

Are there limits on the period of detention?  No. 

There is no limit on the time asylum seekers may spend in immigration detention.  Unless 
bail is posted pursuant to a criminal charge, there is no means of release from 
immigration detention into the territory.1178  Asylum seekers who reach the UNHCR and 
are subsequently granted refugee status by the UNHCR may then be moved to a special 
detention center to await resettlement to another country, which is also indefinite.1179  
There are known cases of families spending years in detention in Thailand.1180 

Is there periodic review of detention?  No.  

Is there access to government-funded legal aid?  No. 

There is no free legal aid in asylum cases.  Asylum seekers depend on aid from NGOs.  
An NGO reported in June 2001 that access to these groups and private attorneys is 
limited as telephones are restricted to those with money and letters must often be taken 
out by visitors and volunteers.1181  The Thai government stated in early 2002 that NGOs 
have offices in the main detention center of the Immigration Bureau and that asylum 
seekers may thus contact such NGOs at all times.1182 

Vulnerable groups: In accordance with arrangements made with the International 
Organization for Migration, unaccompanied minors are permitted to stay at the state-run 
Ban Kred Trakarn Protection and Occupational Development Center near Bangkok, 
where training courses are available.   

As of early 2002, women and children trafficked from neighboring countries who have 
been recognized as victims of transnational crime are also permitted to stay in the Ban 
Kred Trakarn Center, or at other center run by NGOs, while awaiting return or 
reunification with their families in their home countries.1183 

UGANDA 

Uganda is a state party to the United Nations Convention Relating to the Status of 
Refugees and its Protocol, as well as to the International Covenant on Civil and Political 
Rights and its First Optional Protocol.  Uganda hosted approximately 175,000 refugees at 
the end of 2001.1184  According to the UNHCR, Uganda follows a �liberal refugee 
policy.�1185  Many refugees live in settlements rather than camps and receive farmland to 
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grow their own food.  In addition, the government grants automatic refugee status to 
refugees from Sudan and Congo-Kinhasa and authorities typically conduct interviews 
with asylum seekers from other countries to determine whether they merit refugee status. 

Generally, asylum seekers are not detained.  However, they may be arrested as illegal 
immigrants if they do not present themselves to the authorities within a reasonable time 
(2 to 4 weeks) after entering the country or if they are found without any identification, in 
which case they may be charged under the Immigration laws of Uganda for illegal entry.  
As long as an asylum seeker has valid documentation from the Directorate of refugees 
stating that he or she is an asylum seeker in Uganda whose case is awaiting the decision 
of the Refugee Eligibility Committee, he or she may not be detained.1186 

Is there independent review of the detention decision?  No.   

Is there periodic review of detention?  No.1187 

Are there time limits on the period of detention?  No.1188 

Is there access to government-funded free legal aid:  No.1189 

Vulnerable groups:  Special arrangements for vulnerable groups are made by the 
UNHCR.1190 

 

UNITED KINGDOM 

The United Kingdom is a state party to the United Nations Convention Relating to the 
Status of Refugees and its Protocol, as well as to the International Covenant on Civil and 
Political Rights, and its Second, but not First, Optional Protocol.  During 2000, 80,315 
people filed applications for asylum (excluding dependents); at the end of the year, 
89,100 applicants were awaiting an initial decision on their claims.1191  In 2001, 
approximately 71,700 people applied for asylum; at year�s end, 39,400 applications were 
pending an initial decision.1192  At the end of 2001, some 1,400 asylum seekers were 
being detained under the Immigration Act, a sharp1193 increase from the 741 asylum 
seekers detained at any one time in 1998.1194  When all of the new secure removal centers 
are operational, about 4,000 will be detained.  In the first 3 months of 2002, over 19,500 
asylum applications were filed.1195 

There is no mandatory or automatic detention.  Asylum seekers whose claim is deemed to 
be �manifestly unfounded� by the Secretary of State can be detained by immigration 
officers.  Asylum seekers who apply at the border may also be detained by immigration 
officers.1196  Grounds for detention as of May 2002 include investigation into identity or 
the basis of any asylum claim, prevention of absconding and assurance of removal, per 
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official instructions related to the Immigration Act.1197  According to Immigration 
Service Instructions of 1991 and 1994, factors in determining whether detention is 
appropriate include community ties and prior history of compliance with immigration 
laws and procedures.1198  The 1994 instructions also provide that detention is authorized 
only when no alternatives are available.1199  Despite these guidelines, interviews in 1999 
with immigration officers at ports revealed that detention was being used for reasons 
outside its intended purposes, including deterrence, intelligence-gathering, administrative 
convenience and crime prevention.1200  A June 2002 study concluded that whether an 
asylum seeker is detained may be quite arbitrary, depending on the availability of 
accommodation on that day.1201 

In December 2001, the United Nations Human Rights Committee issued observations and 
conclusions reflecting concern that asylum seekers had been detained �on grounds other 
than those legitimate under the [International Covenant on Civil and Political Rights], 
including administrative convenience,� and that refused asylum seekers whose 
deportation might be impossible were detained for extended periods.1202  

A decision of the High Court in September 2001 found that the detention of three Iraqi 
Kurds in the Oakington detention center violated Article 5.1 of the European Convention 
on Human Rights, as they were detained solely for administrative convenience.1203  This 
decision was overturned in October 2001 by the Court of Appeals, which ruled that 
asylum seekers may be detained during the processing of their applications for periods 
not exceeding 10 days.1204  Lawyers for the detainees on whose behalf the case was 
brought were given permission to take the case to the House of Lords, the UK�s highest 
court, which heard the case in early 2002.1205  As of August 26, 2002 a decision had not 
yet been issued.1206 

The UK reportedly detains more immigrants for longer periods than any other EU 
country.1207  According to a 2000 report, the government has declared a shift in detention 
policies to focus more on detention of individuals awaiting removal than detention during 
the admissibility phase.1208  NGOs have disputed this claim, however, and statistics from 
1998 establish that at least three-quarters of detained asylum seekers were awaiting a 
decision on their application (half on the initial application and one quarter on an 
appeal).1209  A general difficulty has been identified in obtaining clear statistical 
information as to who is being detained and for what reason.  Statistics published by the 
Home Office for the quarter ending December 2001 do not distinguish between asylum 
seekers detained upon arrival and those detained following a negative decision on 
appeal.1210 An NGO reports that the government has repeatedly refused to collect these 
statistics.1211  Anecdotal casework of visiting NGO groups indicates that, as of May 2002, 
approximately 50% of detainees were either new applicants or awaiting results of 
appeal.1212 
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Most asylum seekers are granted temporary admission at some stage.1213  The 
Government as of early 2002 reports that there is a presumption in favor of temporary 
admission or release, and estimates that at any one time, approximately 1.5% of those 
liable for detention are actually detained.1214  On October 29, 2001, the Home Secretary 
announced in Parliament that, from January 2002, asylum seekers would be held in 
detention centers rather than in mainstream prisons except where they had also been 
convicted of a crime, but according to a British NGO as of June 2002, this commitment is 
not being honored.1215  The United Nations Human Rights Committee in December 2001 
expressed the view that any detention of asylum seekers in prison was �unacceptable,� 
and called on the U.K. to end the practice.1216  Concerns have been reported relating to 
use of prison as a punishment for peaceful protest in detention centers, from which 
punishment there is no right of appeal, and the transfer of detainees to prison with no 
reason given or written record of the basis for the decision.1217  There was also concern 
regarding separate legislation allowing detention without trial of asylum seekers 
suspected of terrorist links.1218  A July 2002 U.K. court decision holding internment of 
foreigners without trial under this legislation unlawful did not erase the concerns, since 
the unlawfulness was based on the fact that the law applied only to non-British 
citizens.1219  More generally, concerns have been raised by observers that detained 
asylum seekers are held for unlimited periods without information as to their status or 
realistic access to judicial procedures that might secure their liberty.1220 

The number of detention spaces is anticipated to be increased from 1,785 as of May 2002 
to 4,000 with the opening of additional centers by 2003, though the destruction of some 
900 detention spaces in connection with a fire at the Yarls Wood detention center raises a 
question as to whether this goal can be met.1221  (A serious fire in February 2002 at the 
Yarls Wood detention center has focused attention on concerns that have been raised 
about conditions there.  Since the opening in November 2001 of the Yarls Wood 
detention center, detainees there have engaged in a series of protests regarding, among 
other things, delays in provision of medical care and poor access to educational facilities 
for children.1222)  A June 2002 study questions the wisdom of the anticipated increase in 
detention spaces, suggesting that the necessity for detention should decrease in light of 
the stricter reporting requirements and accommodation and tracking systems being 
introduced in the new Nationality, Immigration and Asylum Bill, discussed further 
below.1223   

Under the Nationality, Immigration and Asylum Bill (the �Bill�), which was introduced 
in the House of Commons on April 12, 2002, detention centers will be renamed 
�removal� centers.1224  Given the lack of government-generated statistics on what 
proportion of asylum seekers are detained while awaiting decisions on their applications, 
as opposed to while awaiting removal after a final decision, the name change may be 
misleading.   
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The Bill proposes to repeal the provisions of the Immigration and Asylum Act of 1999 
that provide for an automatic bail hearing before the Immigration Appellate Authority no 
later than 7 days and 35 days after detention.  The Bill proposes to maintain current 
provisions allowing detained asylum seekers to apply for bail, and gives the power to 
grant bail to the Secretary of State in the same situations as are currently available to the 
Chief Immigration Officer.1225 

Grave concern has been expressed at the government�s proposal to repeal the automatic 
bail provisions.1226  The proposal was set forth in the February 2002 White Paper entitled 
Secure Borders, Safe Haven (paragraph 4.83), which set the stage for many of the 
proposed elements of the Bill.  The Government in 1999 accepted the need for automatic 
bail hearings, but the legislation was never implemented.1227   

New induction centers will provide information on the asylum process, how to get 
advice, basic screening and an assessment of support needs.  All asylum seekers will be 
required to attend the induction, which is expected to last approximately a week. 

Accommodation centers for destitute asylum seekers will be introduced on a trial basis 
during 2002 and will initially hold 3,000 people in four centers with full board 
accommodation.  The Home Office distinguishes the accommodation centers from the 
removal centers, indicating that people whom the government thinks will abscond will 
not be placed in accommodations centers.1228  Health care, education, interpretation, 
activities and access to legal aid (contingent upon availability of qualified practitioners) 
will be provided on-site and limited financial assistance will be available to residents.  
Various groups have expressed opposition to the planned segregated education of 
children of asylum seekers.1229  Asylum seekers will be able to come and go from the 
accommodation centers but, under the Bill, must continue to reside in their assigned 
center and will be subject to reporting requirements to demonstrate such continuation.  
The centers will be in non-urban areas which will have the effect of further restricting the 
movement of the residents.  Failure to report or follow rules for an accommodation center 
may disqualify asylum seekers from entitlement to support.  The European Council on 
Refugees and Exiles reports that in April 2002, seven reporting centers were set up, with 
asylum seekers within a 25 mile or 90-minute traveling radius having to report to one of 
them.1230  The �support only� option previously available to asylum seekers opting not to 
live in state-provided accommodation will no longer be available. The Bill also provides 
that additional conditions, such as requiring permission for absences during specified 
hours, may be imposed on residence in the accommodation centers.1231  

The British Refugee Council has urged that the government should also pilot a 
community-based model.  The model is based on a network of centers each having from 
50 to 100 beds, to house between 300 and 600 asylum seekers in all.  Every resident in 
the network would benefit from an individual casework management plan.1232 



Lawyers Committee for Human Rights 
 

 
 

 

117 
 
#21309428 v15 - FINAL report.doc 

Is there independent review of the detention decision? Yes.   

While detained asylum seekers are entitled to seek judicial review or file an application 
for a writ of habeas corpus, each before the High Court,1233 an NGO has reported that, in 
its experience, detainees rarely seek either judicial review or habeas corpus remedies.  
Moreover, where it is sought, habeas corpus is reportedly rarely employed before a 
detained asylum seeker has spent several months in detention.1234  An asylum seeker 
applying for habeas corpus must show that the authorities had no lawful power to detain, 
which is reportedly difficult, given the breadth of the government�s powers of detention.  
Applicants for judicial review must show that their detention is unlawful for a reason 
other than the absence of legal power to detain.1235 

Detainees also have the option of requesting a bail hearing after 6 days of pre-decision 
detention or pending the hearing of an appeal of an initial negative decision,1236 but do 
not have a statutory right to such a hearing.1237  The asylum seeker making a bail 
application must show that the detention is not justified, but, unlike in habeas corpus or 
judicial review procedures, does not need to show that the detention is unlawful.1238  
Application for bail is made to the Immigration Appellate Authority or Tribunal 
(independent entities) or to an immigration officer.1239  Refusal to grant bail cannot be 
appealed, but an asylum seeker may make subsequent applications if there has been a 
change in circumstance, including additional time spent in detention.1240  Concern has 
been expressed that the effect of the current bail system is to leave asylum seekers in 
detention without access to court review for long periods because of flaws and 
inconsistencies in the system1241 that prevent asylum seekers without significant 
resources from lodging bail applications.  In particular, complaints have been leveled 
against the requirement in most cases that asylum seekers post two sureties, which can 
amount to thousands of pounds and are thus often prohibitive, the requirement that a bail 
application must be deemed by counsel to have at least a 50% chance of success for 
government funds to be made available to pay for counsel�s services,1242 and the burden 
of proof that requires the detained applicant to show that she will not abscond if 
released.1243   

Initial decisions to detain by immigration officers are reviewed automatically within 24 
hours, then again after a week and thereafter monthly, but such review is undertaken by 
the Immigration Service, not an independent authority.1244  In late 2001, a British NGO 
expressed concern about the nature and quality of this review.1245   

Are there limits on the period of detention? No. 

There has never been a statutory maximum limit on the length an asylum seeker may be 
detained, regardless of the reason for detention.1246  In 2001, the U.K. Human Rights 
Committee expressed concern that asylum seekers awaiting deportation were being 
detained for extended periods where deportation might be impossible.1247  An NGO in 
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mid-2002 raised concerns that such prolonged detention without possibility of return to 
country of origin could amount to arbitrary detention.1248 

Asylum seekers whose applications are being processed under the fast-track procedures 
may be detained for an initial period of ten days at Oakington Reception Centre while 
their applications are being processed.1249  At the end of ten days, they may either be 
granted temporary admission or, if needed,  moved to another detention facility, while a 
decision is reached on their applications.1250  

Is there periodic review of detention?  Limited.  

As noted above, decisions to detain by immigration officers are reviewed monthly but 
such review is undertaken by the Immigration Service, not an independent authority.  In 
addition, concerns about the nature and quality of this review have been expressed. 

Is there access to government-funded legal aid?  Limited.   

Indigent asylum seekers are entitled to free legal services.  The Immigration Advisory 
Service or Refugee Legal Centre have presences in detention centers.1251  In practice, 
however, it has been reported that asylum seekers are not always able to gain timely 
access to this aid.1252  The United Nations Human Rights Committee in December 2001 
expressed concern that �dispersing asylum seekers may have adverse effects on their 
ability to obtain legal advice and upon the quality of that advice.�1253  The minority of 
asylum seekers housed in accommodation centers will have access to legal aid in theory, 
provided adequate supply of qualified practitioners can be secured.  As of June 2002, the 
Legal Services Commission had funded training and start-up packages to increase the 
overall supply of legal services available to asylum seekers, as well as �second tier 
advice� projects for experienced practitioners to advise newer practitioners and a pilot 
referral system through the Refugee Council to direct asylum seekers to legal help.1254  

According to a source in July 2001, many lawyers do not undertake bail hearings unless 
the client can provide the substantial sureties described above.1255  Moreover, asylum 
seekers on appeal are granted legal aid only if they can show that their case has a good 
chance of success,1256 and lawyers handling such appeals often have little time to prepare 
for the proceedings.1257 

Alternatives to detention:  Reporting requirements, restriction of movement.  Regarding 
the use of bail, June 2002 study tracing 98 detained asylum seekers subsequently released 
on bail revealed that 90% satisfied the conditions of their bail, including reporting and 
attendance at hearings, despite evidence that they had been detained because of their high 
risk of absconding.  The study, conducted by South Bank University, London, found 
detention to be inefficient and poorly targeted, and cast doubt on the notion that detention 
is necessary to prevent absconding and assure compliance with asylum procedures.1258 
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As detailed above, the U.K. Home Office has stated its intention to pilot four large 
accommodation centers and the British Refugee Council has proposed that the 
government also pilot a community-based network of smaller accommodation centers, 
with provision of casework services. 

Vulnerable groups:  According to the Home Office in early 2002, unaccompanied 
minors, who are generally appointed Government-funded advisers, are not detained other 
than overnight so as to make arrangements for their care. 1259 On occasions when age is in 
dispute, immigration officers may overrule the views of health or social service officers; 
there is no universally accepted age test.1260   

The Harmondworth and Dungavel detention facilities, opened in 2001, reportedly detain 
for the first time significant numbers of children in families prior to deportation.1261  The 
government�s expansion of criteria for detention of children was not based on statistical 
evidence that families are prone to abscond and has raised serious concerns.1262  Under a 
change of policy announced by Kevan Brewer, Director of the Immigration Service 
Detention Service at the Home Office in a letter of October 25, 2001, the Home Office 
would in future detain families (including children) at any stage in the process including 
on arrival if considered justified. The policy statement relates to families �whose 
circumstances justify this (i.e., a risk of absconding, identities and claims need to be 
clarified or pre-removal).�families would be detained only after consideration of each 
individual case and where this was considered necessary in order to prevent unauthorized 
entry (i.e., whilst their identities and claims were being established and/or where there 
were reasonable grounds for believing that they would abscond if given temporary 
admission or release) or to effect removal.�  British NGOs consider that this policy is 
contrary to the U.N. Guidelines on the Detention of Asylum Seekers, to the European 
Convention on Human Rights and to the Convention on the Rights of the Child.1263 

The Medical Foundation for the Care of Victims of Torture reports that as of March 2001 
there are no special provisions for victims of torture, who are routinely detained without 
regard to the health consequences of such detention.1264 New rules (the Detention Centre 
Rules) came into force in April 2001, providing that relevant medical practitioners shall 
report to detention center managers on the case of any detained person who the 
practitioner believes may have been a victim of torture.  It remains to be seen whether 
this provision will effectively alter the situation for detained torture victims.1265 

UNITED STATES OF AMERICA1266 

The United States has mandatory detention for arriving asylum seekers who come to the 
US without valid travel documents and are therefore subject to an �expedited removal� 
process. Asylum seekers are taken, often in handcuffs and shackles, to detention centers, 
jails and prisons. Those who are determined to have a �credible fear or persecution� are 
no longer subject to the expedited removal process and are technically eligible to apply 
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for parole, but parole practices vary depending on the practices of local immigration 
authorities. Asylum seekers who apply for asylum after they have already entered the 
United States are not generally detained.   

The expedited removal process itself is wrought with flaws.  It entrusts the decision to 
deport an individual who arrives with false or invalid travel documents to an immigration 
inspections officer, instead of a trained immigration judge. While asylum seekers are not 
supposed to be deported unless they are first given a chance to prove to an INS asylum 
officer that they have a �credible fear of persecution,� mistakes have been made.1267  The 
press and human rights organizations have documented instances of mistaken expedited 
removal determinations and other abuses relating to the conduct of the expedited removal 
process.1268      
 
Shortly before the expedited removal provisions went into effect in April 1997, the US 
Immigration and Naturalization Service increased its detention space and opened two 
large detention facilities to house asylum seekers subject to the expedited 
removal/mandatory detention provisions. These two facilities, both run by private 
contractors, are the 200-bed facility near JFK International Airport in Queens, New York, 
which is run by Wackenhut Corrections Corporation, and the 300-bed facility near 
Newark International Airport in Elizabeth, New Jersey, which is run by Correction 
Corporation of America. Asylum seekers are also held in other facilities across the 
country, including in county and local jails.    

While the expedited removal provisions of the 1996 immigration law require the 
detention of asylum seekers during the expedited removal process, they do not prohibit 
parole once asylum seekers have established a credible fear of persecution and are 
therefore no longer subject to expedited removal proceedings.1269  The authority to parole 
arriving asylum seekers however is entrusted to the detaining authority, the INS.  If the 
INS denies parole, that decision cannot be appealed to an independent or judicial 
authority.  While immigration judges can review INS custody and bond decisions with 
respect to various other categories of non-citizens,1270 immigration judges are precluded 
from reviewing issues relating to the detention of �arriving� aliens, a category which 
includes all arriving asylum seekers.1271     
 
At any time, the U.S. government data ins about 22,000 non-citizens in INS detention 
facilities and jails, and it has been estimated that several thousand of those detainees are 
asylum seekers.1272  Precise statistical information about asylum seekers, including the 
number of asylum seekers in detention, has long been difficult to obtain from the INS.  
For years, in fact, the INS has been unable to regularly provide statistical information 
relating to detained asylum seekers � even in the face of a federal statute requiring the 
INS to report these numbers to Congress.1273    .  
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The costs of detention are tremendous.  The INS detention and removal budget is now 
over $1 billion. The INS reportedly spends an average of $78 a day to detain a non-
citizen. To detain an asylum seeker through his or her initial hearing before an 
immigration judge has been reported to cost, on the average, $7259 for a single asylum 
seeker.  This does not include the substantial expense of additional detention while any 
appeals are pending. It has been estimated that detaining asylum seekers costs taxpayers 
at least $42.7 million per year.1274   
 
48,054 asylum seekers, not including dependents, applied for asylum during 2000; 18 
percent were reopened applications.1275  In the first nine months of 2001, 47,584 asylum 
cases were reported.1276 The United States is a party to the 1967 Protocol Relating to the 
Status of Refugees.  

Parole for asylum seekers, already restrictive in some areas of the U.S., seems to have 
become even more restrictive in the wake of September 11. Particularly troubling are 
reports of discriminatory parole practices. The press has documented cases in which 
asylum seekers from Arab or Muslim backgrounds, who would previously have been 
paroled prior to September 11, have been denied parole.  
 
Additional charges of discriminatory parole practices have been leveled with respect to 
Haitian asylum seekers.  In early December 2001, a boat bearing nearly 200 Haitian men, 
women and children arrived off the coast of Florida. In response, the INS has instituted a 
policy of denying parole to Haitian asylum seekers. A lawsuit filed in March 2002 alleges 
that the policy discriminates against Haitians based on their race and nationality and 
violates the U.S. Constitution�s guarantees of due process and equal protection. The INS 
has admitted that this policy is designed to deter other Haitian asylum seekers from 
fleeing to the U.S.1277    
 
With respect to the over 1100 non-citizens detained in the wave of arrests following 
September 11, the press and human right organizations have documented a range of 
disturbing abuses including lengthy detentions without charges, denial of access to 
counsel, the conduct of secret hearings and abusive treatment.1278  These detainees are 
overwhelmingly non-citizen men of Arab or Muslim background who are being held or 
have already been deported based on immigration violations.  While the vast majority of 
these individuals are not asylum seekers, a few refugees have been caught up in this wave 
of detentions.1279  
 
Following September 11, a series of measures have been taken by the U.S. government 
that have deprived non-citizens of their rights.  An overview of these measures is 
contained in a September 2002 report issued by the Lawyers Committee for Human 
Rights, entitled �A Year of Loss.�  The report is available on the Lawyers Committee�s 
website at www.lchr.org.  Among the measures that will most affect detained asylum 
seekers are (1) the planned transfer of the immigration service, including its detention 
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functions, to a new Department of Homeland Security and the gutting of the immigration 
appeals process, and (2) the changes to the administrative appellate process which have 
rendered that process meaningless in many cases, leading some asylum seekers little 
choice but to remain detained for longer periods while they appeal their cases to the 
federal courts of appeals.  
 

 
Is there independent review of the detention decision? No. 
 
There is no independent review of INS decisions to detain arriving asylum seekers.  As 
noted above, if the INS denies parole to an arriving asylum seeker, that decision cannot 
be appealed to an independent or judicial authority.  While immigration judges can 
review INS custody and bond decisions with respect to various other categories of non-
citizens,1280 immigration judges are precluded from reviewing issues relating to the 
detention of �arriving� aliens, a category which includes all arriving asylum seekers.1281  
The U.S. government and some federal courts have taken the position that parole denials 
cannot be challenged in federal court as a result of changes made by a 1996 immigration 
law. Even prior to 1996, very few asylum seekers challenged their parole denials by filing 
habeas petitions in federal courts, because (1) it takes months or longer to receive a 
decision from a federal court rendering the effort meaningless from a practical standpoint 
in most cases, (2) most asylum seekers cannot afford to pay for counsel to take on federal 
court litigation, and (3) federal courts would generally defer to INS decisions unless the 
INS had failed to give a reason for the parole denial in the particular case.     
 

Are there limits on the period of detention? No. 

There is no limit on the length of time that an asylum seeker may be detained while her 
claim is pending. In fact, human rights organizations and news reports have documented 
cases of asylum seekers who have been detained for three or four years, and one recent 
news report uncovered that several hundred asylum seekers have been detained for more 
than one year.1282   In researching the U.S. immigration detention system, The Dallas 
Morning News obtained statistics revealing that over 851 non-citizens in detention had 
been detained for over three years, and that 361 of these detainees were asylum seekers or 
other detainees who had not been convicted of any crime.1283   The San Jose Mercury 
News, in the course of conducting interviews for its award-winning series on asylum in 
the U.S., profiled or gathered information relating to about 56 asylum seekers who were 
detained for over one year before being granted asylum.1284    
 
In June 2001, the U.S. Supreme Court ruled that the detention of aliens who have 
received final orders of removal for a period beyond what is reasonably necessary to 
deport them was contrary to law.  The Court, construing a particular statute, held six 
months to be a presumptively reasonable period.  This decision involved immigrants 
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already present in the United States and did not reach a decision on the case of aliens 
detained on arrival at a U.S. airport or border.  The overwhelming majority of asylum 
seekers detained in the United States are detained upon arrival in the country. The U.S. 
government has taken the position that the ruling in this case does not apply to arriving 
aliens, which would include arriving asylum seekers.   

Is there periodic review of detention? No. 

There is no periodic review of decisions to detain asylum seekers. For so-called indefinite 
detainees, i.e. an immigration detainee who has received a final order of removal 
(including a rejected asylum seeker) but has not been deported after three months, or six 
months if there has been an extension, a custody review will take place within 30 days, 
and once a year thereafter.  

Is there access to government-funded legal aid? No. 

There is no provision of federal funds for legal representation of asylum seekers.    

Alternatives to detention:   Despite several successful pilots, nationwide alternatives to 
detention have not been implemented.  

The US immigration authorities contracted with the Vera Institute of Justice to conduct a 
pilot program to test a supervised release program which was called the �Appearance 
Assistance Program.�  The Vera Institute�s report, issued in August 2000, reported a 93% 
appearance rate for asylum seekers who were screened and released through the Vera 
program, and a 55% cost savings. Despite this successful model, no national supervised 
release program has been established.  In addition, the Catholic Legal Immigration 
Network and the Lutheran Immigration and Refugee Services have reported high 
appearance rates for asylum seekers released through projects that they have coordinated.   

Vulnerable groups: Children who arrive without valid entry documents at U.S. 
borders and airports are subject to detention in the U.S.  Advocacy groups have criticized 
the U.S.'s practices with respect to detaining children, including the procedures (which 
include dental and wrist examinations) by which the U.S. determines that teenagers are 
classified as adults and held in adult detention facilities and jails. About 5000 children 
have been reported to be in INS custody; many are held in juvenile jails and shelters.1285  
Children have also been detained in adult jails and detention facilities when the INS has 
mistakenly concluded that they are adults based on dental examinations � a procedure 
that has been widely criticized by medical experts and is no longer relied upon even by 
the U.S. State Department.1286    
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Response to the Terms of Reference of the Human Rights and Equal Opportunity 
Commission's Inquiry into Children in Immigration Detention and to Issues Raised in the 
Background Papers, available at http://www.dima.gov.au/illegals/hreoc/index.htm (last 
accessed Sept. 15, 2002). 
64 Id. 
65  Australian Response to LCHR Questionnaire, supra note 15. 
66  AMNESTY INTERNATIONAL AUSTRALIA, FACTSHEET 04: CHILDREN IN IMMIGRATION 
DETENTION IN AUSTRALIA, available http://www.amnesty.org.au/refugees/ref-fact04.html 
(last accessed Sept. 15, 2002). 
67  Human Rights and Equal Opportunity Commission, Internal e-mail communication 
containing numbers gathered from DIMIA forwarded to Suzanne Spears, Debevoise & 
Plimpton (May 2, 2002) (on file with Debevoise & Plimpton) [hereinafter HREOC II 
Correspondence].   
68 The Castan Centre for Human Rights Law, Monash University, Submission to the 
National Inquiry into Children in Immigration Detention, available at 
http://www.humanrights.gov.au/human_rights/children_detention/submissions/castan.ht
ml (last accessed Aug. 29, 2002) [hereinafter Castan Centre] (citing Human Rights and 
Equal Opportunity Commission (HREOC), National Inquiry into Children in 
Immigration Detention Background Paper 1: Introduction. [hereinafter HREOC IV] 
available at 
http://www.humanrights.gov.au/human_rights/children_detention/background/introductio
n.html (last accessed Aug. 29, 2002)). 
69 Department of Immigration and Multicultural and Indigenous Affairs, Submission in 
Response to the Terms of Reference of the Human Rights and Equal Opportunity 
Commission's Inquiry into Children in Immigration Detention and to Issues Raised in the 
Background Papers, available at http://www.dima.gov.au/illegals/hreoc/index.htm (last 
accessed Sept. 15, 2002) [hereinafter DIMIA Submission]. 
70 Id.  
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71 DEPARTMENT OF IMMIGRATION & MULTICULTURAL & INDIGENOUS AFFAIRS, FACT 
SHEET 65: NEW HUMANITARIAN VISA SYSTEM, available at 
http://www.immi.gov.au/facts/65humanitarian.htm. (last accessed June 30, 2002) 
[hereinafter Fact Sheet 65].  
72  HREOC Correspondence, supra note 39. 
73  Australian Response to LCHR Questionnaire, supra note 15. 
74 Fact Sheet 65, supra note 71. 
75  Smith, Asylum Seekers in Australia, supra note 17, at 578-79. 
76 DIMIA Submission, supra note 69. 
77 Id.; Castan Centre, supra note 68. 
78  Notes of Conversation with Dr. Sev Ozdowski, Human Rights Commissioner of 
Australia, at the Lawyers� Committee for Human Rights by Suzanne Spears (New York, 
May 10, 2002)(on file with Debevoise & Plimpton) (Dr. Ozdowski notes that the 
Minister�s guardianship responsibilities conflict with his power to grant visas) 
[Hereinafter HRCA Conversation]; HREOC Correspondence, supra note 39; Mallesons 
Stephen Jaques Correspondence, supra note 39. 
79  Mallesons Stephen Jaques Correspondence, supra note 39. 
80  Australian Response to LCHR Questionnaire, supra note 15. 
81  Australian Response to LCHR Questionnaire, supra note 15. 
82  AMNESTY INTERNATIONAL AUSTRALIA, FACTSHEET 04, supra note 66. 
83 Id.  
84 Id.  
85  COMMONWEALTH OMBUDSMAN, REPORT OF AN OWN MOTION INVESTIGATION INTO 
THE DEPARTMENT OF MULTICULTURAL AND IMMIGRATION AFFAIRS� IMMIGRATION 
DETENTION CENTRES, available at 
http://www.ombudsman.gov.au/publications_information/Special_Reports/IDCMarch1.p
df (last accessed Aug. 29, 2002);  also, COMMONWEALTH OMBUDSMAN � AUSTRALIA, 
ANNUAL REPORT 2000-2001, available at 
http://www.ombudsman.gov.au/publications_information/Annual_Reports?AR2000-
01/ARindex.html (last accessed Aug. 29, 2002). 
86  HUMAN RIGHTS AND EQUAL OPPORTUNITY COMMISSION, NATIONAL INQUIRY INTO 
CHILDREN IN IMMIGRATION DETENTION, available at 
http://www.humanrights.gov.au/human_rights/children_detention/index.html (last 
accessed Aug. 29, 2002) [hereinafter CHILDREN IN IMMIGRATION DETENTION]. 
87 HREOC Correspondence, supra note 39; Also  Human Rights and Equal Opportunity 
Commission, Submissions to the National Inquiry into Children in Immigration 
Detention, available at 
http://www.humanrights.gov.au/human_rights/children_detention/submissions/index.htm
l#legal (last accessed Aug. 29, 2002) (figures as of June 2002) [hereinafter Submissions]. 
88  CHILDREN IN IMMIGRATION DETENTION, supra note 86. 
89 HREOC Correspondence, supra note 39; Fact Sheet 04, supra note 82. 
90 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 189. 
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91 UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, NUMBER OF ASYLUM 
APPLICATIONS SUBMITTED IN 30 INDUSTRIALIZED COUNTRIES, 1992-2001, (May 31, 
2002), available at http://www.unhcr.ch/cgi-
bin/texis/vtx/home/+NwwBmem_Xx8wwwwqwwwwwwwhFqAIRERfIRfgItFqA5BwB
o5Boq5AFqAIRERfIRfgIcFqEvXafDm1BGowcoSnmagd1DBGon5Dzmxwwwwwww/o
pendoc.pdf (last accessed Aug. 29, 2002) [hereinafter Asylum Applications Lodged in 
1992-2001]; Asylum Trends in 28 Industrialized Countries, supra note 6. 
92 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 189-190. 
93 Pam O'Toole, Analysis: Australia's tough asylum policy, BBC News (Jan. 24, 2002), 
available at http://news.bbc.co.uk/1/hi/world/asia-pacific/1780365.stm (last accessed 
Sept. 16, 2002). 
94 UNHCR EU 2000 REPORT, supra note 1, at 43. 
95 Id. 
96 Id. 
97 Id. 
98 USCR WORLD REFUGEE SURVEY 2001, supra note 1; UNHCR EU 2000 REPORT, supra 
note 1, at 43; DRC W. EUR. REPORT 2000, supra note 1, at 11. 
99 DRC W. EUR. REPORT 2000, supra note 1, at 11. 
100 USCR WORLD REFUGEE SURVEY 2001, supra note 1. 
101 DRC W. EUR. REPORT 2000, supra note 1, at 16. 
102 United States Department of State, HUMAN RIGHTS COUNTRY REPORTS: AUSTRIA 
(2001), available at http://www.state.gov/g/drl/rls/hrrpt/2001/eur/8223.htm (last accessed 
Sept. 16, 2002) [Hereinafter DOS 2001 REPORT];  
103 DANISH REFUGEE COUNCIL, SAFE THIRD COUNTRY POLICIES IN EUROPEAN COUNTRIES, 
available at 
http://www.flygtning.dk/publikationer/rapporter/safe3rd/austria/index.php#Austria (Nov. 
1997) [hereinafter DRC SAFE THIRD COUNTRY REPORT] (last accessed Sept. 16, 2002). 
104 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 197.  The refugee office 
reportedly considers most of Austria�s eastern neighbors�Slovenia, Hungary and the 
Czech Republic�to be safe third countries. Id.  
105 DRC SAFE THIRD COUNTRY REPORT, surpa note 103. 
106 DOS 2001 REPORT, surpa note 102. 
107 Id.  
108 Id. For example, asylum-applicants may be granted temporary residency rights until 
their cases are processed (renewals every 3 months are no longer necessary), and the 
legal age limit has been lowered from 19 to 18. Id. 
109 USCR WORLD REFUGEE SURVEY 2001, supra note 1.  
110 Id.  
111 DRC W. EUR. REPORT 2000, supra note 1, at 3, 16. 
112  ECRE EUR. STUDY 2001, supra note 1, at 43. 
113 UNHCR EU REPORT 2000, supra note 1, at 38, citing Article 38 of the Higher 
Administrative Court Law. 
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114  ECRE EUR. STUDY 2001, supra note 1, at 42-43. 
115  ECRE EUR. STUDY 2001, supra note 1, at 42. 
116 UNHCR EU REPORT 2000, supra note 1, at 38-39, 43. 
117 DRC W. EUR. REPORT 2000, supra note 1, at 19. 
118 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 198; UNHCR EU REPORT 
2000, supra note 1, at 42. 
119 UNHCR EU REPORT 2000, supra note 1, at 42.   
120 Response of the Permanent Mission of Bangladesh in Geneva, Switzerland to the 
LCHR Questionnaire on Detention of Asylum Seekers (Jan. 24, 2002) (on file with 
Debevoise & Plimpton) [hereinafter Bangladeshi Response to LCHR Questionnaire] 
121 Id.  
122 Id.  
123 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 146. 
124 Bangladesh Code of Criminal Procedure § 61 (1898). 
125 United States Department of State, HUMAN RIGHTS COUNTRY REPORTS: BANGLADESH 
(2001), available at http://www.state.gov/g/drl/rls/hrrpt/2001/sa/8224.htm (last accessed 
Aug. 29, 2002). 
126 E-mail from Sara Hossain of Interights to Zafar Sobhan, Debevoise & Plimpton (Feb. 
1, 2002) (on file with Debevoise & Plimpton). 
127 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 146. 
128 Bangladeshi Response to LCHR Questionnaire, supra note 120. 
129 Bangladeshi Response to LCHR Questionnaire, supra note 120. 
130 Bangladeshi Response to LCHR Questionnaire, supra note 120. 
131 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 195. 
132 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 203. 
133 Asylum Applications Lodged in 1992-2001, supra note 91. 
134 Asylum Trends in 28 Industrialized Countries, supra note 6. 
135 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 195. 
136 Id.  
137 Id.  
138 Id.  
139 Id.  
140  AMNESTY EU REPORT 2000, supra note 1, at 4; DRC W. EUR. REPORT 2000, supra 
note 1, at 27. 
141 DRC W. EUR. REPORT 2000, supra note 1, at 27; UNHCR EU REPORT 2000, supra 
note 1, at 53. 
142 E-mail from Gérald Gaspart, Coordination et initiatives pour réfugiés et étrangers 
(CIRE), to Jaya Ramji, Debevoise & Plimpton (Oct. 5, 2001) (on file with Debevoise & 
Plimpton) [hereinafter CIRE Correspondence]. 
143 UNHCR EU REPORT 2000, supra note 1, at 45; CIRE Correspondence, supra note 
142. 
144 AMNESTY EU REPORT 2000, supra note 1, at 4. 
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145 Id. 
146 Belgian Ministry of the Interior, Immigration Department, Response to LCHR 
Questionnaire on Detention of Asylum Seekers (Jan. 18, 2002) at 1 (on file with 
Debevoise & Plimpton) [hereinafter Belgian Response to LCHR Questionnaire]. 
147 Id. 
148  Suke Wolton, Barbed Wire Europe: Conference against Immigration Detention, 13 
JOURNAL OF REFUGEE STUDIES 415, 419 (2000). 
149 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 203. 
150  Wolton, supra note 148, at 419. 
151 UNHCR EU REPORT 2000, supra note 1, at 49.  OCIV and CIRE run small scale 
accommodation centers that provide support in kind and housing.  E-mail from Kris 
Pollet, OCIV, to Jaya Ramji, Debevoise & Plimpton (Feb. 12, 2002) [hereinafter OCIV 
Correspondence]. 
152 Belgian Response to LCHR Questionnaire, supra note 146, at 5. 
153 OCIV Correspondence, supra note 151; USCR WORLD REFUGEE SURVEY 2001, supra 
note 1, at 203. 
154 DRC W. EUR. REPORT 2000, supra note 1, at 35.  This is only a possibility in the law 
and a measure of last resort for the government.  It has not yet been applied in practice.  
OCIV Correspondence, supra note 151. 
155 Belgian Response to LCHR Questionnaire, supra note 146at 3. 
156 Id. 
157 UNHCR EU REPORT 2000, supra note 1, at 53; Telephone Interview by Jaya Ramji 
with Kris Pollet, OCIV (Sept. 19, 2001) [hereinafter OCIV Interview];  also Belgian 
Response to LCHR Questionnaire, supra note 146, at 3. 
158 Belgian Response to LCHR Questionnaire, supra note 146, at 3.  
159 Id. 
160 Id. 
161 Id.; UNHCR EU REPORT 2000, supra note 1, at 53. 
162 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 203. 
163 AMNESTY EU REPORT 2000, supra note 1, at 4. 
164 UNHCR EU REPORT 2000, supra note 1,  at 45. 
165 UNHCR EU REPORT 2000, supra note 1, at 53. 
166 Id. (reports 8 months, but is less current); DRC W. EUR. REPORT 2000, supra note 1, 
at 32; USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 204 (reports 5 months). 
167 AMNESTY EU REPORT 2000, supra note 1, at 4. 
168 Belgian Response to LCHR Questionnaire, supra note 146, at 2. 
169 AMNESTY EU REPORT 2000, supra note 1, at 4. 
170  Wolton, supra note 148, at 419. 
171 CIRE Correspondence, supra note 142. 
172 UNHCR EU REPORT 2000, supra note 1, at 53. 
173 Belgian Response to LCHR Questionnaire, supra note 146, at 3. 
174 UNHCR EU REPORT 2000, supra note 1, at 48. 
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175 Belgian Response to LCHR Questionnaire, supra note 146, at 4. 
176 OCIV Interview, supra note 157. 
177 ECRE EUR STUDY 2001, supra note 1, at 55. 
178 CIRE Correspondence, supra note 142.  There are six detention centers in Belgium, 
but Vottem is the only center for which attorney access statistics are available. 
179  Wolton, supra note 148, at 419. 
180 Belgian Response to LCHR Questionnaire, supra note 146, at 6. 
181 Id. at 6, 9. 
182 DRC W. EUR. REPORT 2000, supra note 1, at 36. 
183 UNHCR EU REPORT 2000, supra note 1, at 51. 
184 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 200. 
185 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 210. 
186 BHC Correspondence, supra note 197; Asylum Applications Lodged in 1992-2001, 
supra note 91. 
187 Asylum Trends in 28 Industrialized Countries, supra note 6. 
188 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 200. 
189 Id.  
190 Id.  
191 Id. at 201.  
192 Id.  
193 Id.  
194 Id. 
195 Id. 
196 E-mail from Mariana Stoyanova, Bulgarian Helsinki Committee, to Jaya Ramji, 
Debevoise & Plimpton (Oct. 23, 2001) (on file with Debevoise & Plimpton) [hereinafter 
BHC Correspondence].  
197 Id. 
198 DRC E. EUR. REPORT 1999, supra note 1, Bulgaria.  
199 Id. 
200 Id. 
201 Id. 
202 DRC E. EUR. REPORT 1999, supra note 1, Bulgaria. 
203 DRC E. EUR. REPORT 1999, supra note 1, Bulgaria. 
204 International Helsinki Federation for Human Rights, Human Rights in the OSCE 
Region, at 86, (May 25, 2001) [hereinafter IHFHR Report] available at http://www.ihf-
hr.org/reports/ar01/Country%20issues/Countries/Bulgaria.pdf (last accessed Aug. 29, 
2002).  
205  ECRE EUR. STUDY 2001, supra note 1, at 61. 
206 DRC E. EUR. REPORT 1999, supra note 1, Bulgaria. 
207 BHC Correspondence, supra note 197. 
208 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 210; BHC Correspondence, 
supra note 197. 
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209 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 201. 
210 Id.; USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 210. 
211 BHC Correspondence, supra note 197. 
212 DRC E. EUR. REPORT 1999, supra note 1, Bulgaria; BHC Correspondence, supra 
note 197. 
213 DRC E. EUR. REPORT 1999, supra note 1, Bulgaria. 
214 DRC E. EUR. REPORT 1999, supra note 1, Bulgaria; BHC Correspondence, supra 
note 197. 
215  E-mail from Bonny Wong-Fortin, Department of Citizenship and Immigration 
Canada, to Jaya Ramji, Debevoise & Plimpton, at 1 (Feb. 1, 2002) (on file with 
Debevoise & Plimpton) [hereinafter CIC Correspondence]; USCR WORLD REFUGEE 
SURVEY 2001, supra note 1, at 277. 
216 CIC Correspondence, supra note 215, at 1. 
217 Asylum Trends in 28 Industrialized Countries, supra note 6. 
218 E-mail from Janet Dench, Canadian Council for Refugees, to Jaya Ramji, Debevoise 
& Plimpton (Nov. 6, 2001) (on file with Debevoise & Plimpton) [hereinafter Canadian 
Council for Refugees Correspondence]. While there are no separate statistics for asylum 
seekers, in fiscal year 2000/2001, Canada detained 9,138 immigrants total for an average 
of 21 days.   CIC Correspondence, supra note 215, at 1. 
219 Catherine Gauvreau and Glynis Williams, �Detention in Canada: Are We on the 
Slippery Slope?� in Refuge vol. 20, No. 3., p. 68,  May 2002. at 68. [hereinafter 
Gauvreau]  
220 2002/06/14 Canada Gazette,  Part II, Vol. 136, Extra, p. 305-6. 
221 Id. at 306.  
222 Gauvreau, supra note 219, at 69. 
223  Immigration and Refugee Protection Act, C. 27, 2001, § 56 [hereinafter IRPA].  
224  IMMIGRATION AND REFUGEE BOARD OF CANADA, BACKGROUND INFORMATION, 
available at http://www.irb.gc.ca/en/about/processes/drp_e.htm (last accessed Aug. 29, 
2002). 
225  IRPA, supra note 223, at § 58(1). 
226 Id. at § 58(3). 
227 Id at 2. 
228   IRPA, supra note 223, at § 57. 
229  IMMIGRATION AND REFUGEE BOARD, OTTAWA, CANADA, GUIDELINES ON DETENTION 
(Mar. 12, 1998) at 3, available at 
http://www.irb.gc.ca/en/about/legal/guidline/detrev/detrev/Index_e.htm (last accessed 
Aug. 29, 2002) [hereinafter IRB Detention Guidelines]. 
230 CIC Correspondence, supra note 215, at 3. 
231 Id at 5.  
232 Janet Dench, speech on detention, 2000, (on file with Debevoise & Plimpton). 
233 Id at p. 69.  
234  IRB website, available at http://www.irb.gc.ca.  
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235 IRB Detention Guidelines, supra note 229 at § C. Alternatives to Detention.  
236 �The Toronto Bail Program� on the Canada website, available at http://www.crime-
prevention.org/english/publications/youth/mobilize/rrro_e.html (last accessed Aug. 29, 
2002).  
237 Id. 
238 Ophelia Field, European Commission on Refugees and Exiles, Research Paper on 
Alternatives to Detention 7-8 (Sept. 1997), available at 
http://www.ecre.org/research/alterns.doc (last accessed Aug. 29, 2002). 
239 Id at 68.  
240 Canada Gazette Part II, Vol 136, s. 249. 
241 Id. 
242 US STATE DEPARTMENT REPORT ON IVORY COAST 2001, §2d (March 4, 2002), 
available at http://www.state.gov/g/drl/rls/hrrpt/2001/af/8355.htm (last accessed Sept. 13, 
2002). 
243 Id. 
244 Information in the remainder of this section derived from e-mail correspondence from 
UNHCR Abidjan to Jaya Ramji, Debevoise & Plimpton (Dec. 27, 2001) (on file with 
Debevoise & Plimpton). 
245 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 188. 
246 Id.  
247 Id.  
248 Letter from Permanent Mission of the Republic of Cyprus in Geneva, Switzerland, 
Response to LCHR Questionnaire on Detention of Asylum Seekers (Jan. 29, 2002) (on 
file with Debevoise & Plimpton) [hereinafter Cypriot Response to LCHR Questionnaire]. 
249 Id.  
250 Id.  
251 Id. 
252 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 188. 
253 Id.  
254 Id.  
255 Id.  
256 Id.  
257 Id.; Cypriot Response to LCHR Questionnaire, supra note 248. 
258 Cypriot Response to LCHR Questionnaire, supra note 248. 
259 Id.  
260 Id.  
261 Id.  
262 Id.  
263 Id.  
264 Id.  
265 Id.  
266 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 214. 
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267 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 214. 
268 Asylum Applications Lodged in 1992-2001, supra note 1. 
269 Asylum Trends in 28 Industrialized Countries, supra note 1. 
270 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 214. 
271 Id.  
272 Id.  
273 Id.  
274 Id.  
275 Id.  
276 Pavel Tychtl, Conflict Between European Integration and International Human Rights 
Obligations in the Shaping of Asylum Policies in Central and Eastern Europe, Country 
Study: The Czech Republic, at 8-9 (unpublished manuscript on file with Debevoise & 
Plimpton). 
277 Id.  
278 Pavel Tychtl, Conflict Between European Integration and International Human Rights 
Obligations in the Shaping of Asylum Policies in Central and Eastern Europe, Country 
Study: The Czech Republic, at 8-9 (unpublished manuscript on file with Debevoise & 
Plimpton). 
279 DRC E. EUR. REPORT 1999, supra note 1, Czech Republic.  
280 DRC E. EUR. REPORT 1999, supra note 1, Czech Republic at 18-21  
281 DRC E. EUR. REPORT 1999, supra note 1, Czech Republic.  
282 DRC E. EUR. REPORT 1999, supra note 1, Czech Republic.  
283  ECRE EUR. STUDY 2001, supra note 1, at 69. 
284 DRC E. EUR. REPORT 1999, supra note 1, Czech Republic at 13, 22.  
285 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 191. 
286 AMNESTY EU REPORT 2000, supra note 1, at 6. 
287 Peter Clasen Toft, Head of Section, Danish Immigration Service, International 
Division, Response to LCHR Questionnaire on Detention of Asylum Seekers, at 1 (Feb. 
15. 2002) (on file with Debevoise & Plimpton) [hereinafter Danish Response to LCHR 
Questionnaire]. 
288 Danish Response to LCHR Questionnaire, supra note 287, at 1. 
289  Danish Response to LCHR Questionnaire, supra note 287, at 1. 
290 Asylum Trends in 28 Industrialized Countries, supra note 1. 
291 UNHCR EU REPORT 2000, supra note 1, at 54. 
292 AMNESTY EU REPORT 2000, supra note 1, at 5. 
293  Danish Response to LCHR Questionnaire, supra note 287, at 2-3; Aliens 
(Consolidation) Act §§ 36(1), 37(3), 53(a)(3) (2001). 
294  Danish Response to LCHR Questionnaire, supra note 287, at 3; Aliens 
(Consolidation) Act § 35(1). 
295 DRC W. EUR. REPORT 2000, supra note 1, at 49-50. 
296 UNHCR EU REPORT 2000, supra note 1, at 63. 



Lawyers Committee for Human Rights 
 

 
 

 

138 
 
#21309428 v15 - FINAL report.doc 

                                                                                                                                                 
297  Danish Response to LCHR Questionnaire, supra note 287, at 3; Aliens 
(Consolidation) Act § 36(3). 
298  Danish Response to LCHR Questionnaire, supra note 287, at 4; Aliens 
(Consolidation) Act § 34(2). 
299 DRC W. EUR. REPORT 2000, supra note 1, at 53-54. 
300 UNHCR EU REPORT 2000, supra note 1, at 64. 
301  Danish Response to LCHR Questionnaire, supra note 287, at 2. 
302 DRC W. EUR. REPORT 2000, supra note 1, at 49. 
303 E-mail from Louise Juelskjaer, Danish Refugee Council, to Jaya Ramji, Debevoise & 
Plimpton (Nov. 7, 2001) (on file with Debevoise & Plimpton) [hereinafter Danish 
Refugee Council Correspondence]. 
304 Id.. 
305 DRC W. EUR. REPORT 2000, supra note 1, at 47. 
306  Danish Response to LCHR Questionnaire, supra note 287, at 2. 
307 UNHCR EU REPORT 2000, supra note 1, at 63. 
308 DRC W. EUR. REPORT 2000, supra note 1, at 49; UNHCR EU REPORT 2000, supra 
note 1, at 64. 
309 DRC W. EUR. REPORT 2000, supra note 1, at 48; UNHCR EU REPORT 2000, supra 
note 1, at 59. 
310  ECRE EUR. STUDY 2001, supra note 1, at 84-85. 
311 DRC W. EUR. REPORT 2000, supra note 1, at 45, 48. 
312  ECRE EUR. STUDY 2001, supra note 1, at 84. 
313  Danish Response to LCHR Questionnaire, supra note 287, at 4-5; Aliens 
(Consolidation) Act § 34(1). 
314  Danish Response to LCHR Questionnaire, supra note 287, at 5; UNHCR EU REPORT 
2000, supra note 1, at 63. 
315 DRC W. EUR. REPORT 2000, supra note 1, at 48, 55. 
316 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 188. 
317USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 75. 
318 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 54. 
319 E-mail from Dr. Barbara Harrell-Bond, American University in Cairo, to Jaya Ramji, 
Debevoise & Plimpton (Jan. 16, 2002) (on file with Debevoise & Plimpton) [hereinafter 
Amer. Univ. in Cairo Correspondence]. 
320 Id.  
321 Id.  
322 Id.  
323 Id.  
324 Id.  
325 DRC W. EUR. REPORT 2000, supra note 1, at 68. 
326 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 220. 
327 Asylum Applications Lodged in 1992-2001, supra note 1. 
328 Asylum Trends in 28 Industrialized Countries, supra note 6. 
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329  E-mail from Sari Sirva, Refugee Advice Centre, Finland, to Jaya Ramji, Debevoise & 
Plimpton (Dec. 4, 2001) (on file with Debevoise & Plimpton). 
330 DRC W. EUR. REPORT 2000, supra note 1, at 71. 
331 UNHCR EU REPORT 2000, supra note 1, at 71. 
332 DRC W. EUR. REPORT 2000, supra note 1, at 71. 
333 MINISTRY OF INTERIOR, GOVERNMENT DECISION-IN-PRINCIPLE ON IMMIGRATION AND 
REFUGEE POLICY PROGRAMME, 8.  DETENTION OF ALIENS (adopted Oct. 1997) (on file 
with Debevoise & Plimpton). 
334  E-mail from Sari Sirva, Refugee Advice Centre, Finland, to Jaya Ramji, Debevoise & 
Plimpton (Feb. 13, 2002) (on file with Debevoise & Plimpton) [hereinafter Refugee 
Advice Centre Correspondence]. 
335 UNHCR EU REPORT 2000, supra note 1, at 68. 
336 DRC W. EUR. REPORT 2000, supra note 1, at 74-75. 
337 UNHCR EU REPORT 2000, supra note 1, at 69. 
338 DRC W. EUR. REPORT 2000, supra note 1, at 74. 
339 UNHCR EU REPORT 2000, supra note 1, at 74. 
340  Letter from Marjo Waismaa, Senior Adviser, Ministry of the Interior, Finland, to Jaya 
Ramji, Debevoise & Plimpton (Jan. 14, 2002) (on file with Debevoise & Plimpton) 
[hereinafter Ministry of the Interior Correspondence]. 
341  Refugee Advice Centre Correspondence (Feb. 13, 2002), supra note 334. 
342  Ministry of the Interior Correspondence, supra note 340, at 2; Refugee Advice Centre 
Correspondence (Feb. 13, 2002), supra note 334. 
343 DRC W. EUR. REPORT 2000, supra note 1, at 71. 
344 DRC W. EUR. REPORT 2000, supra note 1, at 71. 
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360 DRC W. EUR. REPORT 2000, supra note 1, at 94. 
361 UNHCR EU REPORT 2000, supra note 1, at 79-80. 
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November 1945 on the conditions of entry and residence of foreigners; DRC W. EUR. 
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371  ECRE EUR. STUDY 2001, supra note 1, at 117. 
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393Id. 
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395Id. 
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397 UNHCR EU REPORT 2000, supra note 1, at 95-96. 
398 DRC W. EUR. REPORT 2000, supra note 1, at 108. 
399 UNHCR EU REPORT 2000, supra note 1, at 86. 
400 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 200. 
401 AMNESTY EU REPORT 2000, supra note 1, at 7. 
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404 DRC W. EUR. REPORT 2000, supra note 1, at 112. 
405 UNHCR EU REPORT 2000, supra note 1, at 95. 
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409 Rechtsanwalt Correspondence, supra note 391. 
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411 UNHCR EU REPORT 2000, supra note 1, at 92 
412 DRC W. EUR. REPORT 2000, supra note 1, at 111. 
413 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 230. 
414 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 186-7. 
415 Asylum Trends in 28 Industrialized Countries, supra note 6. 
416 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 187. 
417 DRC W. EUR. REPORT 2000, supra note 1, at 126-128. 
418 UNHCR EU REPORT 2000, supra note 1, at 104. 
419 Human Right Watch Letter, Third Periodic Report of Greece(due 1997) (Apr. 23, 
2001), available at 
http://213.74.176.138/issues/Greece/Third_Periodic_Report_of_Greece.htm (last 
accessed Aug. 29, 2002). 
420 Letter to E.U. Heads of State, supra note 422 
421 USCR WORLD REFUGEE SURVEY 2002), supra note 1, at 187-8. 
422 Human Rights Watch Letter, E.U.: Protect the Rights of Migrants and Asylum Seekers 
in Seville Policy Proposals (June 13, 2002), available at 
http://www.hrw.org/press/2002/06/eu-ltr0613.htm (last accessed Aug. 29, 2002) 
[hereinfter Letter to E.U. Heads of State] 
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http://web.amnesty.org/web/ar2002.nsf/eur/Greece!Open (last accessed Aug. 27, 2002) 
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424 ECRE REPORT 2001, supra note 1, at 97. 
425 DRC W. EUR. REPORT 2000, supra note 1, at 132. 
426 UNHCR EU REPORT 2000, supra note 1, at 104. 
427 Id. at 101-102; DRC W. EUR. REPORT 2000, supra note 1, at 132. 
428 DRC W. EUR. REPORT 2000, supra note 1, at 133-34. 
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Plimpton)[hereinafter Athens Correspondence (Aug. 2, 2002)]. 
430 DRC W. EUR. REPORT 2000, supra note 1, at 130. 
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434 Human Rights Watch, Urgent Concerns: Condition of Detention for Foreigners in 
Greece (Dec. 2000), available at http://www.hrw.org/backgrounder/eca/greece-
detention-bck.htm (last accessed Aug. 29, 2002) [hereinafter Urgent Concerns].  
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3 of Aliens Law 2910/2001).  
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441 DRC W. EUR. REPORT 2000, supra note 1, at 129. 
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444 DRC W. EUR. REPORT 2000, supra note 1, at 130, 132-34. 
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manuscript, Detention of Asylum Seekers in Guatemala [hereinafter Detention in 
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446 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 288. 
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450 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 260. 
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455 Id. 
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459 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 61. 
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2000 (2001), available at http://www.state.gov/g/drl/rls/hrrpt/2000/af/806.htm (last 
accessed Sept.16, 2002) 
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2001), available at 
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505 U.S. Committee for Refugees, Sea Change: Australia�s New Approach for Asylum 
Seekers, at 14 (Feb. 2002) [hereinafter Sea Change Report] available at 
http://www.refugees.org/pub/australia2.cfm (last accessed Aug. 29, 2002).  
506 IOM Correspondence, supra note 501. 
507 Sea Change Report, supra note 505, at 12, 14.  
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512 UNHCR Correspondence (July 10, 2002), supra note 503. 
513 Sea Change Report, supra note 505, at 14; IOM Correspondence, supra note 501. 
514 IOM Correspondence , supra note 501. 
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Migration Review, August 8, 2000, at 1. 
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519 Sea Change Report, supra note 505 at 13. 
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523 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 167. 
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527 UNHCR Global Appeal, 2002, Islamic Republic of Iran at 146, available at 
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528 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 235. 
529 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 190. 
530 Asylum Trends in 28 Industrialized Countries, supra note 6. 
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Council, to Min Jung Lee, Debevoise & Plimpton (Nov. 29, 2001) (on file with 
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532 UNHCR EU REPORT 2000, supra note 1, at 110. 
533 Irish Refugee Council Correspondence, supra note 531; Mission Permanente de 
l�Irlande à Genève, Response to LCHR Questionnaire on Detention of Asylum Seekers 
(Mar. 22, 2002) at Annex I (on file with Debevoise & Plimpton) [hereinafter Irish 
Response to LCHR Questionnaire]. 
534 Irish Refugee Council Correspondence, supra note 531. 
535 E-mail from Noel Waters, Reception & Integration Agency, to Min Jung Lee, 
Debevoise & Plimpton (May 21, 2002) (on file with Debevoise & Plimpton) [hereinafter 
Reception & Integration Agency Correspondence]. 
536 Amnesty International (Irish Section), DETENTION OF ASYLUM SEEKERS (APRIL 2001), 
available at http://www.amnesty.ie.act.refug.det.shtml (last accessed Sept. 8, 2002) 
[hereinafter DETENTION OF ASYLUM SEEKERS]. 
537 Irish Response to LCHR Questionnaire, supra note 533. 
538 DRC W. EUR. REPORT 2000, supra note 1, at 146. 
539 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 235; UNHCR EU 2000 
REPORT, supra note 1, at 100, 108. 
540 Irish Response to LCHR Questionnaire, supra note 533; Reception & Integration 
Agency Correspondence, supra note 535. 
541 DRC W. EUR. REPORT 2000, supra note 1, at 157. 
542 Irish Response to LCHR Questionnaire, supra note 533. 
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544 DRC W. EUR. REPORT 2000, supra note 1, at 151;  also IRISH REFUGEE COUNCIL, 
GUIDE TO THE REFUGEE ACT 1996 (AS AMENDED) 10 (2000) (citing Refugee Act 1996, 
§9(10)(a)). 
545 DRC W. EUR. REPORT 2000, supra note 1, at 151;  also IRISH REFUGEE COUNCIL,. 
GUIDE TO THE REFUGEE ACT 1996 (AS AMENDED) (citing Refugee Act 1996, §9(10)(b)(i)); 
Brian Ingoldsby, The Refugee Act and Its Amendments 6 (Jan. 2001) (briefing paper, 
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546 Irish Response to LCHR Questionnaire, supra note 533. 
547 DRC W. EUR. REPORT 2000, supra note 1, at 151. 
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550 DRC W. EUR. REPORT 2000, supra note 1, at 152. 
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555 Irish Response to LCHR Questionnaire, supra note 533. 
556 DRC W. EUR. REPORT 2000, supra note 1, at 156; Reception & Integration Agency 
Correspondence, supra note 535. 
557 Irish Response to LCHR Questionnaire, supra note 533. 
558 UNHCR EU 2000 REPORT, supra note 1, at 109. 
559  Section 8(5) of the Refugee Act (1996) (as amended), and the provisions of the Child 
Care Act (1991). 
560DRC W. EUR. REPORT 2000, supra note 1, at 156. 
561ECRE REPORT 2001, supra note 1, at 119. 
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Council Correspondence, supra note 531. 
564 E-mail from Anat Ben-Dor, Public Interest Law Resource Center, Tel Aviv 
University, to Zeina Mobassaleh, Lawyers Committee for Human Rights, (July 31, 2002 
and Aug. 7, 2002) (on file with LCHR) [hereinafter Resource Center Correspondence]. 
565 Fax from Tuvia Israeli, Deputy Permanent Representative of the Permanent Mission 
of Foreign Affairs and of Israel to the United Nations Office in Geneva, Response to 
LCHR Questionnaire on Detention of Asylum Seekers (Jan. 10, 2002) (on file with 
Debevoise & Plimpton) [hereinafter Israeli Response to LCHR Questionnaire].  
566 Resource Center Correspondence, supra note 564. 
567Id. 
568Id. 
569  E-mail from Sigal Rozen, Hotline for Migrant Workers, to Zeina Mobassaleh, 
Lawyers Committee for Human Rights, (July 31, 2002) (on file with LCHR) [hereinafter 
Hotline Correspondence] 
570  Hotline Correspondence, supra note 569. 
571Id. 
572  Resource Center Correspondence, supra note 564. 
573Id. 
574  Israeli Response to LCHR Questionnaire, supra note 565 . 
575 Based on a Hotline report surveying 270 male detainees, or thirteen percent of male 
detainees arrested, between November 8, 2001 (when the 1952 Entry into Israel Law 
went into effect) and April 8, 2002. 
576 Based on a Hotline report surveying 72 detained women, or thirty percent of female 
detainees arrested, between November 8, 2001 and April 15, 2002. 
577  Resource Center Correspondence, supra note 564. 
578  Hotline Correspondence, supra note 569. 
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586  Hotline Correspondence, supra note 569. 
587 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 236. 
588 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 191.  
589 Jesuit Refugee Service, New Law On Immigration and Asylum Approved In Italy:  
Strongly Criticised By JRS (July 15, 2002), available at 
http://www.jesref.org/dispatch/en02/de207a.htm (last accessed Sept. 8, 2002) [hereinafter 
New Law on Immigration and Asylum]. 
590 E-mail from Germana Monaldi, Italian Jesuit Service, to Min Jung Lee, Debevoise & 
Plimpton (June 3, 2002) [hereinafter Italian Jesuit Service Correspondence (June 3, 
2002)]. 
591 New Law on Immigration and Asylum, supra note 589 (�The law makes access to the 
right to asylum seeker difficult and introduces measures such as mandatory detention as 
well as making it virtually impossible to appeal a negative decision on an asylum 
application�); Jesuit Refugee Service, Italy Alert 04-03-02, available at 
http://www.jesref.org/alerts/itlatest.htm (�In practice [the new law] will make the right to 
asylum virtually impossible to exercise�) (last accessed May 20, 2002); Press Release, 
Fondazione Centro Astalli (May 15, 2002) (criticism of new law by Fr. Vittoria Liberti 
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Service Correspondence (June 3, 2002), supra note 590 (explaining that another reason 
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Monaldi, Italian Jesuit Service, to Min Jung Lee, Debevoise & Plimpton (Nov. 15, 2001) 
(on file with Debevoise & Plimpton) [hereinafter Italian Jesuit Service Correspondence 
(Nov. 15, 2001)]. 
592 New Law on Immigration and Asylum, supra note 589. 
593 ECRE EUR. STUDY 2001, supra note 1, at 180.  These centers are mostly run by NGOs 
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Id.;  also UNHCR EU REPORT 2000, supra note 1, at 111, 114. 
594 DRC W. EUR. REPORT 2000, supra note 1, at 166-67. 
595 Italian Jesuit Service Correspondence (Nov. 15, 2001), supra note 590. 
596 ECRE EUR. STUDY 2001, supra note 1, at 180; UNHCR EU REPORT 2000, supra note 
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597 Italian Jesuit Service Correspondence (June 3, 2002), supra note 590. 
598 Id.; see also ECRE Report 2001, supra note 1, at 132. 
599 ECRE EUR. STUDY 2001, supra note 1, at 180; DRC W. EUR. REPORT 2000, supra note 
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600 ECRE EUR. STUDY 2001, supra note 1, at 180; DRC W. EUR. REPORT 2000, supra note 
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602 ECRE EUR. STUDY 2001, supra note 1, at 180; DRC W. EUR. REPORT 2000, supra note 
1, at 168.  This appeal may last for years, and appealing asylum seekers, who are not 
provided with residence permits, are simply tolerated.   Italian Jesuit Service 
Correspondence (Nov. 15, 2001), supra note 591. 
603 Italian Jesuit Service Correspondence (June 3, 2002), supra note 590. 
604 DRC W. EUR. REPORT 2000, supra note 1, at 168. 
605 ECRE EUR. STUDY 2001, supra note 1, at. 180. 
606 Id. 
607 Id.  
608  Italian Jesuit Service Correspondence (Nov. 15, 2001), supra note 591. 
609 DRC W. EUR. REPORT 2000, supra note 1, at 169;  also Italian Jesuit Service 
Correspondence (Nov. 15, 2001), supra note 591. 
610 ECRE EUR. STUDY 2001, supra note 1, at 180. 
611 Id.  
612 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 139. 
613 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 126; Japan: Asylum, 
Migration News, April 2002, Vol. 9, No. 4, available at 
http://migration.ucdavis.edu/mn/Archive_MN/apr_2002-16mn.html (last accessed May 
17, 2002). 
614 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 126. 
615 Interview with Eri Ishikawa, Japan Association for Refugees, in Geneva, Switzerland 
(Sept. 24, 2001) [hereinafter Japan Association for Refugees Interview]. 
616 IMMIGRATION CONTROL AND REFUGEE RECOGNITION ACT (provisional translation), 
Japan Ministry of Justice, available at http://www.moj.go.jp/ENGLISH/IB/ib-20.html 
(last accessed Aug. 29, 2002); USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 
126. 
617 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 126. 
618 AMNESTY INTERNATIONAL, WELCOME TO JAPAN? (May 17, 2002), available at 
http://web.amnesty.org/ai.nsf/Index/asa220022002?open&0f=COUNTRIES\JAPAN (last 
accessed Aug. 29, 2002). 
619 Id.  
620 Japan Association for Refugees Interview, supra note 615. 
621 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 126. 
622 AMNESTY INTERNATIONAL, WELCOME TO JAPAN?, supra note 618; USCR WORLD 
REFUGEE SURVEY 2002, supra note 1, at 126-27. 
623 AMNESTY INTERNATIONAL, WELCOME TO JAPAN?, supra note 618. 
624 Id. 
625 Id. 
626 Japan Association for Refugees Interview, supra note 615. 
627 IMMIGRATION CONTROL AND REFUGEE RECOGNITION ACT, Art. 41, supra note 616. 
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628 Japan Association for Refugees Interview, supra note 615. 
629 Id. 
630 Id. 
631 JAPAN LEGAL AID SOCIETY, The Official Homepage of the Japan Legal Aid Society, 
visited March 11, 2002, http://www.jlaa.or.jp/English/system/index.html. 
632 Japan Association for Refugees Interview, supra note 615.  
633 Id. 
634 AMNESTY INTERNATIONAL, WELCOME TO JAPAN?, supra note 618. 
635 Japan Association for Refugees Interview, supra note 615. 
636 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 65. 
637 Id; E-mail from Muthee Kiunga, Refugee Consortium of Kenya (Legal/Referral 
Programme) to Jaya Ramji, Debevoise & Plimpton (Nov. 13, 2001) (on file with 
Debevoise & Plimpton) [hereinafter RCK Correspondence (Nov. 13, 2001)] 
638 RCK Correspondence (Nov. 13, 2001), supra note 637. 
639 E-mail from Roselyn Mungai-Mwatha, Refugee Consortium of Kenya (Legal/Referral 
Programme) to Min Jung Lee, Debevoise & Plimpton (Sept. 10, 2002) (on file with 
Debevoise & Plimpton) [hereinafter RCK Correspondence (Sept. 10, 2002)]. 
640 RCK Correspondence (Nov. 13, 2001), supra note 637. 
641 Id. 
642 RCK Correspondence (Sept. 10, 2002), supra note 639. 
643 Id. 
644 RCK Correspondence (Nov. 13, 2001), supra note 637. 
645 Id. 
646 RCK Correspondence (Sept. 10, 2002), supra note 639. 
647 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 117. 
648 Id; Interview with Erica Kang, Good Friends Centre for Peace, Human Rights, and 
Refugees, in Geneva, Switzerland (Sept. 27, 2001) [hereinafter Good Friends Centre 
Interview]. 
649 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at  117. 
650 Id.; Good Friends Centre Interview, supra note 648. 
651 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 117. 
652 Good Friends Centre Interview, supra note 648. 
653 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 117. 
654 Good Friends Centre Interview, supra note 648. 
655 Id. 
656 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 118. 
657 Id. at 194. 
658 Id. 
659 Good Friends Centre Interview, supra note 648. 
660 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 193. 
661 Id. 
662 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 238. 
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663 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at __. 
664 Id. 
665 E-mail from Migle Cirbaite, Legal Assistance Project to Refugees, Lithuanian Red 
Cross, to Min Jung Lee, Debevoise & Plimpton (Nov. 23, 2001) (on file with Debevoise 
& Plimpton) [hereinafter Lithuanian Red Cross Correspondence (Nov. 23, 2001)]. 
666 Id.  
667 ECRE EUR. STUDY 2001, supra note 1, at 199. 
668 ECRE EUR. STUDY 2001, supra note 1, at 198-99. 
669 ECRE EUR. STUDY 2001, supra note 1, at 199; Lithuanian Red Cross Correspondence 
(Nov. 23, 2001), supra note 665. 
670 DRC E. EUR. REPORT 1999, supra note 1, Lithuania; USCR WORLD REFUGEE SURVEY 
2001, supra note 1, at 239; ECRE EUR. STUDY 2001, supra note 1, at 199.  
671 E-mail from Migle Cirbaite, Legal Assistance Project to Refugees, Lithuanian Red 
Cross, to Min Jung Lee, Debevoise & Plimpton (Sept. 13, 2002) (on file with Debevoise 
& Plimpton) [hereinafter Lithuanian Red Cross Correspondence (Sept. 13, 2002)]. 
672 DRC E. EUR. REPORT 1999, supra note 1, Lithuania. 
673 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 193; ECRE REPORT 2001, 
supra note 1, at 140. 
674 ECRE REPORT 2001, supra note 1, at 142-43. 
675 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 193. 
676 Lithuanian Red Cross Correspondence (Nov. 23, 2001), supra note 665. 
677 DRC E. EUR. REPORT 1999, supra note 1, Lithuania; USCR WORLD REFUGEE SURVEY 
2001, supra note 1, at 239; ECRE EUR. STUDY 2001, supra note 1, at 199.  
678 Fax from Ilona Petrikiene, Second Secretary, Migration Department of Lithuania, 
Mission Permanente de la Lituanie Aupres de l�Office Des Nations Unies a Geneve, 
Response to LCHR Questionnaire on Detention of Asylum Seekers (Jan. 9, 2002) (on file 
with Debevoise & Plimpton) [hereinafter Lithuanian Response to LCHR Questionnaire]. 
679 Lithuanian Red Cross Correspondence (Sept. 13, 2002), supra note 671. 
680 Lithuanian Red Cross Correspondence (Nov. 23, 2001), supra note 665. 
681 Id. 
682 Id. 
683 Id.; Lithuanian Response to LCHR Questionnaire, supra note 678. 
684 Id.  However, such funding covers only the small part of the expenses of the Legal 
Assistance Project for Refugees and Asylum Seekers of the Lithuanian Red Cross.   
Lithuanian Red Cross Correspondence (Sept. 13, 2002), supra note 671 
685 Id.; Lithuanian Response to LCHR Questionnaire, supra note 678. 
686 Id. 
687 ECRE EUR. STUDY 2001, supra note 1, at 200. 
688 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 193; Lithuanian Response to 
LCHR Questionnaire, supra note 678. 
689 ECRE REPORT 2001, supra note 1, at 141. 
690 Lithuanian Red Cross Correspondence (Nov. 23, 2001), supra note 665. 
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691 UNITED STATES DEPARTMENT OF STATE, HUMAN RIGHTS COUNTRY REPORTS: 
LUXEMBOURG (2000), available at 
http://www.state.gov/g/drl/rls/hrrpt/2000/eur/index.cfm?docid=866 (last accessed Aug. 
29, 2002). 
692 UNHCR, The Official Homepage of UNHCR, visited March 11, 2002, 
http://www.unhcr.ch. 
693 Asylum Trends in 28 Industrialized Countries, supra note 6. 
694 UNHCR EU REPORT 2000 at 122; DRC W. EUR. REPORT 2000, supra note 1, at 180; 
E-mail from Agnes Rausch, Caritas, Luxembourg, to Jaya Ramji, Debevoise & Plimpton 
(Aug. 28, 2001) (on file with Debevoise & Plimpton) [hereinafter Caritas 
Correspondence (Aug. 28, 2001)]. 
695 Caritas Correspondence (Aug. 28, 2001), supra note 694. 
696 ECRE REPORT 2001, supra note 1, at 148. 
697 UNHCR EU REPORT 2000, supra note 1, at 120, 123. 
698 Caritas Correspondence (Aug. 28, 2001), supra note 694. 
699 Id. 
700 Id. 
701 E-mail from Agnes Rausch, Caritas, Luxembourg, to Min Jung Lee, Debevoise & 
Plimpton (Feb. 21, 2002) (on file with Debevoise & Plimpton) [hereinafter Caritas 
Correspondence (Feb. 21, 2002)]. 
702 Caritas Correspondence (Aug. 28, 2001), supra note 694. 
703 Id. 
704 DRC W. EUR. REPORT 2000, supra note 1, at 187. 
705 Caritas Correspondence (Aug. 28, 2001), supra note 694. 
706 UNHCR EU REPORT 2000, supra note 1, at 122. 
707 Caritas Correspondence (Feb. 21, 2002), supra note 701. 
708 Caritas Correspondence (Aug. 28, 2001), supra note 694. 
709 DRC W. EUR. REPORT 2000, supra note 1, at 180. 
710 Caritas Correspondence (Aug. 28, 2001), supra note 694. 
711 UNHCR EU REPORT 2000, supra note 1, at 123. 
712 DRC W. EUR. REPORT 2000, supra note 1, at 184. 
713 Id. 
714 Id. at 183. 
715 UNHCR EU REPORT 2000, supra note 1, at 120. 
716 DRC W. EUR. REPORT 2000, supra note 1, at 190. 
717 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 139. 
718 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 127 (this 57,500 figure 
consists almost entirely of Filipino Muslims in Sabah who fled to Malaysia in the 1970-
80�s). 
719 1953/1969 Immigration Act (Act 155), § 55; Human Rights Watch, Living in Limbo: 
Burmese Rohingyas in Malaysia 29 (2000) [hereinafter Living in Limbo]. 
720 Living in Limbo, supra note 719, at 28-29. 
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721 1953/1969 Immigration Act (Act 155), § 56(2). 
722 Living in Limbo, supra note 719, at 30, 44; E-mail from Zama Coursen-Neff, Human 
Rights Watch, to Min Jung Lee, Debevoise & Plimpton (Nov. 2, 2001) (on file with 
Debevoise & Plimpton) [hereinafter Human Rights Watch Correspondence (Nov. 2, 
2001)].  Non-Rohingya asylum seekers and refugees are at risk of being deported to their 
country of origin.  Although UNHCR sometimes grants them refugee status and resettles 
them, they may still be arrested and deported before resettlement.  Malaysia only deports 
to countries it has agreements with.  E-mail from Zama Coursen-Neff, Human Rights 
Watch, to Min Jung Lee, Debevoise & Plimpton (Feb. 13, 2002) (on file with Debevoise 
& Plimpton) [hereinafter Human Rights Watch Correspondence (Feb. 13, 2002)]. 
723 Living in Limbo, supra note 719, at 44. 
724 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 128. 
725 Id. at 129. 
726 Living in Limbo, supra note 719, at 33-41. 
727 Id. at 29. 
728 1953/1969 Immigration Act (Act 155), § 35.   
729 Id. § 34(1). 
730 Living in Limbo, supra note 719, at 30. 
731 Human Rights Watch Correspondence (Nov. 2, 2001), supra note 722. 
732 Living in Limbo, supra note 719, at 30. 
733 Id.  at 41-42. 
734 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 289. 
735 For a critical review of the 1992 regulations,  Susan Gzesh, So Close to the United 
States, So Far From God, USCR World Refugee Survey 1995, available at 
http://www.refugees.org/world/articles/mexicanlaw_wrs95.htm (last accessed Aug. 29, 
2002). 
736 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 289-90.  E-mail from 
Gretchen Kuhner, Sin Fronteras, to Min Jung Lee, Debevoise & Plimpton (Feb. 25, 2002) 
[hereinafter Sin Fronteras Correspondence (Feb. 25, 2002)].  
737 Gretchen Kuhner, Detention of Asylum Seekers in Mexico, 20 REFUGE 58, 60 (May 
2002). 
738 Kuhner, Detention of Asylum Seekers in Mexico, supra note 737, at 58.  
739 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 262. 
740 Id. 
741 Kuhner, Detention of Asylum Seekers in Mexico, supra note 737, at 60. 
742 Kuhner, Detention of Asylum Seekers in Mexico, supra note 737, at 60.  
743 Melanie Nezer, The Puebla Process:  U.S. Migration Controls Move South of the 
Border, USCR WORLD REFUGEE SURVEY 1999, available at 
http://www.refugees.org/world/articles/wrs99_migrationcontrols.htm (last accessed Aug. 
29, 2002). 
744 E-mail from Gretchen Kuhner, Sin Fronteras, to Marjorie Menza, Debevoise & 
Plimpton (June 22, 2001) (on file with Debevoise & Plimpton). [hereinafter Sin Fronteras 



Lawyers Committee for Human Rights 
 

 
 

 

154 
 
#21309428 v15 - FINAL report.doc 

                                                                                                                                                 
Correspondence (June 22, 2001)]; Kuhner, Detention of Asylum Seekers in Mexico, supra 
note 737, at 60. 
745 Sin Fronteras Correspondence (Feb. 25, 2002), supra note 736.  
746 Kuhner, Detention of Asylum Seekers in Mexico, supra note 737, at 61. 
747 Kuhner, Detention of Asylum Seekers in Mexico, supra note 737, at 61. 
748 Sin Fronteras Correspondence (Feb. 25, 2002), supra note 736.  
749 Kuhner, Detention of Asylum Seekers in Mexico, supra note 737, at 61.  
750 Sin Fronteras Correspondence (June 22, 2001), supra note 744. 
751 Sin Fronteras, Notes on Asylum Seekers in Detention in Mexico, I.A.P., Section IIE 
(Sept. 2001).  
752 Kuhner, Detention of Asylum Seekers in Mexico, supra note 737, at 61. 
753 Sin Fronteras Correspondence (June 22, 2001), supra note 744. 
754 Sin Fronteras Correspondence (June 22, 2001), supra note 744. 
755 Kuhner, Detention of Asylum Seekers in Mexico, supra note 737, at 60.  
756 Sin Fronteras Correspondence (Feb. 25, 2002), supra note 736.  
757 USCR WORLD REFUGEE SURVEY 2002, supra note 1 at 110. 
758 Id.  
759 Id.  
760 Id.  
761  HREOC Correspondence, supra note 39. 
762 Decisions handed down on Nauru and Manus Island, NEWSLETTER (Refugee Council 
of Australia, Glebe, NSW, Austl.), April 2002, available at 
http://www.refugeecouncil.org.au/html/news_and_events/news/newsletter_current.html#d
ecision (last accessed Sept. 16, 2002). 
763  Mallesons Stephen Jaques Correspondence, supra note 39. 
764 USCR WORLD REFUGEE SURVEY 2002, supra note 1 at 110. 
765 HREOC II Correspondence, supra note 67. 
766 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 143; TIBET JUSTICE CENTER, 
TIBET�S STATELESS NATIONALS:  TIBETAN REFUGEES IN NEPAL 47 (June 2002), available 
at http://www.tibetjustice.org (last accessed Sept. 13, 2002) [hereinafter TIBET JUSTICE 
CENTER REPORT]. 
767 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 143. 
768 TIBET JUSTICE CENTER REPORT, supra note 766, at 47. 
769 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 143; Human Rights Watch, 
Bhutan/Nepal:  A Solution For Bhutanese Refugees In Nepal? (Feb. 27, 2001), available 
at http://www.hrw.org/press/2001/02/bhutan0227.htm (last accessed Aug. 29, 2002). 
770 TIBET JUSTICE CENTER REPORT, supra note 766, at 59-60. 
771 Id. at 65. 
772 Id. at 89-90. 
773 Id. at 93-99. 
774 Id. at 110-11. 
775 Id. at 114-17. 
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776 E-mail from Robert Sloane, Tibet Justice Center to Min Jung Lee, Debevoise & 
Plimpton (Sept. 13, 2002) (on file with Debevoise & Plimpton) [hereinafter Tibet Justice 
Center Correspondence]. 
777 Id. 
778 TIBET JUSTICE CENTER REPORT, supra note 766 at 114, 
779 Tibet Justice Center Correspondence, supra note 776. 
780 Id. at 114. 
781 USCR WORLD REFUGEE SURVEY 2001, supra note 1, at 240. 
782 UNHCR, The Official Homepage of UNHCR, visited March 11, 2002, 
http://www.unhcr.ch. 
783 Asylum Trends in 28 Industrialized Countries, supra note 6. 
784 Dutch Getting Tough On Asylum Seekers, BBC News (June 21, 2002), available at 
http://news.bbc.co.uk/1/hi/world/Europe/2057726.stm (last accessed Sept. 10, 2002). 
785 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 198; Dutch Refugee Council, 
Asylum Procedure, available at http://www.vluchteligenwerk.nl/en/sections (last 
accessed Sept. 10, 2002) [hereinafter Asylum Procedure]. 
786 DRC W. EUR. REPORT 2000, supra note 1, at 204-06. 
787 Asylum Procedure, supra note 785. 
788 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 198. 
789 DRC W. EUR. REPORT 2000, supra note 1, at 209; ECRE EUR. STUDY 2001, supra 
note 1, at 216-17. 
790 Id. at 214. 
791 ECRE EUR. STUDY 2001, supra note 1, at 217; DRC W. EUR. REPORT 2000, supra 
note 1, at 209. 
792 Id. at 214. 
793 Id.; UNHCR EU REPORT 2000, supra note 1, at 129. 
794 UNHCR EU REPORT 2000, supra note 1, at 129-30, 132. 
795 ECRE REPORT 2001, supra note 1, at 160-61. 
796 Aliens Act § 94 (2000) ; ECRE EUR. STUDY 2001, supra note 1, at 217. 
797 DRC W. EUR. REPORT 2000, supra note 1, at 204, 209. 
798 UNHCR EU REPORT 2000, supra note 1, at 132-33. 
799 Id. 
800 Aliens Act § 94 (2000). 
801 DRC W. EUR. REPORT 2000, supra note 1, at 204. 
802 UNHCR EU REPORT 2000, supra note 1, at 127. 
803 UNHCR EU REPORT 2000, supra note 1, at 128. 
804 ECRE EUR. STUDY 2001, supra note 1, at 217. 
805 Id. at 218. 
806 UNHCR EU REPORT 2000, supra note 1, at 131. 
807 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 198. 
808 ECRE EUR. STUDY 2001, supra note 1, at 218; Asylum Procedure, supra note 785. 
809 Asylum Procedure, supra note 785. 
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810 Immigration Amendment Act 1999, § 40. The new Part VIA of the Immigration Act 
1987 came into force on 1 October 1999: Immigration Amendment Act 1999, § 1(3).  
These provisions are to be read with the Immigration (Refugee Processing) Regulations 
1999 (SR 1999/285). 
811 Letter from Hon. Lianne Dalziel, Minister of Immigration of New Zealand, to 
Suzanne Spears, Debevoise & Plimpton (July 8, 2002) (on file with Debevoise & 
Plimpton) [hereinafter New Zealand Response to LCHR Questionnaire]. 
812 Immigration Act 1987, §§ 129E to 129M. 
813 Id. 
814 Id.  
815 Rodger Haines QC, An Overview of Refugee Law in New Zealand: Background and 
Current Issues, Inaugural Meeting of the International Association of Refugee Law 
Judges (IARLJ) Australia/New Zealand Chapter (10 March 2000). 
816 USCR WORLD REFUGEE SURVEY 2002, supra note 1, at 111. 
817 Haines, supra note 815. 
818 Asylum Trends in 28 Industrialized Countries, supra note 6. 
819 Haines, supra note 815. 
820 Haines, supra note 815. 
821 Refugee Council of New Zealand, Submission to the Foreign Affairs, Defense and 
Trade Committee on the Transnational Organized Crime Bill (May 2002). 
822 Immigration Amendment Act 1999, § 128(B). 
823 Immigration Amendment Act 1999, § 128(5). 
824 Helen Tunnah, Judge Reserves Asylum Finding, THE NEW ZEALAND HERALD, June 20, 
2002.  
825 HUMAN RIGHTS FOUNDATION OF AOTEAROA NEW ZEALAND AND THE REFUGEE 
COUNCIL OF NEW ZEALAND, INC., FREEDOM�S RAMPARTS ON THE SEA: THE DETENTION 
OF ASYLUM SEEKERS IN NEW ZEALAND (May 2002), available at 
http://www.humanrights.co.nz/docs/Freedoms_Ramparts.doc (last accessed Aug. 29, 
2002) [hereinafter Ramparts]. 
826  Statement of Claim (Application for Judicial Review), In the Matter of the 
Immigration Act 1987 and In the Matter of Sections 21, 22 and 23 of the New Zealand 
Bill of Rights Act 1990, Between the Refugee Council of New Zealand and the Human 
Rights Foundation, and the Attorney-General (Dec. 2001), available at 
http://www.humanrights.co.nz/docs/Refugee_Proceedings.doc (last accessed Aug. 29, 
2002) [hereinafter Statement of Claim In the Matter of the Immigration Act]. 
827 The categories of people outlined in section 7(1) of the Immigration Act 1987, 
include: (a) people who have been convicted and sentenced to imprisonment for 5 years 
or more at any time, or have been convicted and sentenced to imprisonment for 12 
months or more in the past 10 years; (b) people against whom a removal order is in force; 
(c) people who have been deported from any country, including New Zealand; (d)  
people who are likely to commit an offence against the Crimes Act 1961 or the Misuse of 
Drugs Act 1975; (e) people likely to facilitate, or engage in, an act of terrorism; (f) 
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people who may have engaged in, or have claimed responsibility for, an act of terrorism 
inside or outside New Zealand; (g) people who are members of, or adhere to, a group 
engaged in, or that has claimed responsibility for, an act of terrorism inside or outside 
New Zealand; (h) people who are a threat to security or public order in New Zealand; and 
(i) people who are members of, or adhere to, any organisation which has criminal 
objectives or is engaged in criminal activities, and whose presence in New Zealand would 
constitute a threat to the public interest or public order. NEW ZEALAND IMMIGRATION 
SERVICE, website available at 
http://www.immigration.govt.nz/operations_manual/3492.htm#o3492 (lasted accessed 
Sept. 15, 2002). 
828 Statement of Claim In the Matter of the Immigration Act, supra note 826. 
829 Id.  
830 Tunnah, supra note 824. 
831 Id.  
832 Ramparts, supra note 825. 
833  Statement of Claim In the Matter of the Immigration Act, supra note 826. 
834  In the Matter of the Immigration Act, supra note 833;  also Refugee Council of New 
Zealand, Submission to the Foreign Affairs, Defense and Trade Committee on the 
Transnational Organized Crime Bill (May 2002). 
835 Id. 
836 Id.  
837  Refugee Council of New Zealand Inc v Attorney-General (High Court Auckland, 
M1881-AS01, 27 June 2002, Baragwanath J) - Supplementary Judgment of Baragwanath 
J, available at http://www.humanrights.co.nz/docs/Refugee_v_Attorney-
General_Judgment.doc (last accessed Aug. 29, 2002) [hereinafter Supplementary 
Judgment];  also Refugee Council of New Zealand Inc v Attorney-General (High Court 
Auckland, M1881-AS01, 31 May 2002, Baragwanath J) - Interim Judgment of 
Baragwanath J, available at http://www.humanrights.co.nz/docs/Interim_Decision.doc 
(last accessed Aug. 29, 2002) [hereinafter Interim Decision]. 
838 Interim Decision, supra note 837. 
839 Id.  
840 Supplementary Judgment, supra note 837. 
841 Helen Tunnah, Refugee Case Will Open Way to Claims, THE NEW ZEALAND HERALD, 
June 28, 2002.  
842 Refugee case appeal, THE NEW ZEALAND HERALD, July 1, 2002. 
843  New Zealand Response to LCHR Questionnaire, supra note 811. 
844 Helen Tunnah, Treat Refugees Better Says UN, THE NEW ZEALAND HERALD, Aug. 14, 
2002. 
845 Hon. Phil Goff, Govt passes tough new anti people-smuggling legislation, MEDIA 
STATEMENT, June 12, 2002, summary available at 
http://www.refugee.org.nz/news.htm#12%20June%202002a.  
846 Interim Decision, supra note 837. 
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847 Refugee Council of New Zealand, Submission to the Foreign Affairs, Defense and 
Trade Committee on the Transnational Organized Crime Bill (May 2002). 
848 Concluding Observations of the Human Rights Committee: New Zealand ¶11, U.N. 
Doc. CCPR/CO/75/NZL (July 17, 2002) [hereinafter UNHRC Conclusions]. 
849 Id.  
850 UNHRC Conclusions, supra note 848 at 10; Tunnah, supra note 844.  
851 Refugee Council of New Zealand, Submission to the Foreign Affairs, Defense and 
Trade Committee on the Transnational Organized Crime Bill (May 2002). 
852 Immigration Act, § 128. 
853 Immigration Act, § 128(B). 
854 D v. Minister of Immigration 2 NZLR 673 (1991). 
855 Asher Davidson, Is Detention Defensible?: Article 31(2) of the Refugee Convention 
and Its Implementation in New Zealand, (June 2000), available at 
http://www.refugee.org.nz/davidson.htm (last accessed Aug. 29, 2002) [hereinafter Is 
Detention Defensible?].  
856 Immigration Act, § 128(13), now repealed.  
857 Immigration Act, § 128B(5)(a), now repealed. 
858 Immigration Act, § 128(13B)(a) as substituted by Immigration Amendment Act 1999 
§37(2). 
859 Immigration Act, § 128B(5)(a) as substituted by Immigration Amendment Act 1999 
§39(1). 
860 Ramparts, supra note 825. 
861 Id.  
862 Hon. Phil Goff, Govt passes tough new anti people-smuggling legislation, MEDIA 
STATEMENT, June 12, 2002, summary available at 
http://www.refugee.org.nz/news.htm#12%20June%202002a. 
863 Id.   
864  New Zealand Response to LCHR Questionnaire, supra note 811. 
865 Is Detention Defensible, supra note 855. 
866 UNHCR submissions on Immigration Amendment Bill, read into the record by Lianne 
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