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Understanding and promoting rights-based alternatives 
 
Despite some advancements in implementation globally, there remains a general lack of understanding about 
the proper definition and rights-based approach to alternatives to immigration detention (ATD). Indeed, many 
practices being used by States in the name of ‘ATD’ cannot properly be called alternatives at all. They may be 
unnecessarily restrictive; arbitrarily impact access to other fundamental rights such as health, education and 
family; or may be so restrictive as to amount to detention. 
 
(Re)Defining alternatives to detention 
The International Detention Coalition (IDC) defines ATD as: Any law, policy or practice by which persons are not 
detained for reasons relating to their migration situation.1  ‘Alternatives to detention’ is not an established legal 
term, but historically and conceptually it has represented a fundamentally different way of approaching 
migration governance. Early ATD advocates attempted to shift the emphasis away from security-based 
approaches to those focused on respecting migrants as rights holders. They sought strategies to support and 
empower individuals to comply with immigration procedures, without the need for detention or other harmful 
restrictions to liberty. To this end, the IDC’s broad definition goes beyond mere restrictions or conditional 
release options to look at the many diverse strategies and approaches available to States to prevent detention 
from happening in the first instance and to reduce the reliance on criminal or other restrictive approaches. 
 
The starting point: A presumption of liberty 
The starting point for properly understanding rights-based alternatives is the fundamental right to liberty. This 
requires a presumption that every individual is entitled to liberty, and that detention may only be used in 
exceptional cases as a measure of last resort. Even in such exceptional cases “alternative and non-custodial 
measures” must always be considered before resorting to detention. 2  In many countries however, this 
presumption is turned on its head, with detention being a first-instance or even mandatory policy of the State, 
and restrictions on liberty such as bail, bond or reporting requirements are considered the starting point for 
ATD, only offered to some individuals as a condition for their release. Such approaches are a clear violation of 
the right to liberty. 
 
Frequently asked questions 
1. Do ATD require restrictions on liberty? NO. The focus on liberty restrictions or conditional release can be 

counterproductive, leading to overly onerous requirements that neither address the needs of the individual 
nor help to resolve the barriers to successful case resolution. Most successful ATD identified by the IDC are 
those that use constructive engagement rather than restrictions to ensure individuals can comply and 
cooperate with migration authorities, thus reducing and eliminating the need for detention at all. Liberty, or 
unconditional placement in the community, is always the preferred ATD option and is appropriate for the 
overwhelming majority of cases. 
 

2. Are ATD physical locations? Not necessarily. Although some rights-based ATD may make use of residential 
facilities (such as open shelters or special housing for particularly vulnerable individuals), the physical 
location of the individual does not make the ATD. Instead, the focus is on assessing each case and ensuring 
that the community setting contains the necessary structures, resources and support to best enable the 
individual to work with authorities towards a successful resolution of their migration situation. Supports 
include the provision of legal advice, safe spaces to access information, case management services, and 
access to economic, social and cultural rights. These don’t require a specific physical location, yet have been 
shown to be among the most effective ways to positively engage individuals in the migration process and 
avoid the use of detention. 

 
3. When do ATD become detention? International human rights law is clear that whether or not a person is 

being deprived of liberty does not depend on a program name assigned by the State, but rather on the 
reality and severity of the restrictions imposed. In this respect, some so-called ATD measures that are overly 
onerous could still be considered detention. For example, so-called ‘alternative’ programs that allow a 
person to reside outside of detention but unnecessarily restrict freedom of movement or otherwise deny 
reasonable access to family, occupational, or social activities may amount instead to an alternative form of 
detention. Of particular concern are the use of closed ‘reception’ or ‘shelter’ facilities, extremely remote or 
physically isolated open reception facilities, and electronic ‘tagging’, all of which the IDC consider to be de 
facto detention.  
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