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Presentation

This briefing paper was written to provide an overview
of the international standard that immigration deten-
tion should only be used as an “exceptional measure
of last resort”, in order to highlight promising practice
and encourage further progress in this area. It aims to
inspire and embolden governments, local authorities,
international organisations, civil society and communi-
ty actors and other stakeholders, with steps they can
take to move away from the use of immigration deten-
tion.



About International Detention Coalition (IDC)

IDC is a powerful global network of organisations, groups, individuals, as well as
representatives of communities impacted by immigration detention, based in over
75 countries. IDC members have a wide range of specialisations related to immi-
gration detention and alternatives to detention, including academia, law, research,
policy, direct service, advocacy, and community organising.

IDC staff work nationally and regionally in Africa, the Americas, Asia Pacific, Eu-
rope, the Middle East and North Africa, and at the global level. Staff coordinate with
members and partners on advocacy, research, coalition and capacity building, as
well as create opportunities for national, regional and global collaboration to reduce
and end immigration detention, and further rights-based alternatives to detention
(ATD).

Our Vision
A world where immigration detention no longer exists and people who migrate live
with rights and dignity.

Our Mission

IDC advocates to secure the human rights of people impacted by and at risk of
immigration detention. In partnership with civil society, UN agencies, and multiple
levels of government, we strategically build movements, and influence law, poli-
cy and practices to reduce and end immigration detention, as well as implement
rights-based ATD.

Our Values

. Solutions-Focused We strategically adapt our approaches to context, and de-
velop pragmatic solutions that are grounded in everyday reality and experience

. Innovation We continually innovate our understanding and practices, through
curiosity, learning, and exploring new possibilities

. Collaboration We engage in collective thinking and group-centred processes
that facilitate an active exchange of ideas and contributions

. Respect We listen closely and with empathy to diverse perspectives, share and
accept critique, and treat one another with dignity

. Representation We prioritise diversity, inclusion, and the leadership of people
with lived experience of detention, in order to ensure accountability in our work



Acknowledgements

This IDC briefing paper was researched and authored by consultant Jem Stevens,
with the guidance of Gisele Bonnici and broad support from IDC’s team. It was
reviewed and edited by Carolina Gottardo, Mia-Lia Boua Kiernan and Gisele Bon-
nici from IDC. Photographs were taken by Diana Martinez and Carolina Carrefio
from IDC.

We gratefully acknowledge the expertise and insight of all contributions by IDC
members and partners who were interviewed in this research. We further acknowl-
edge the role of those advocating to end immigration detention in increasingly
complex contexts. In this regard, we recognize and thank the Action Group to End
Detention of Refugees in Mexico, co-led by IDC and Asylum Access Mexico, as a
key forum for the development and practical application of the issues addressed
in this briefing paper.

The views expressed in this document are those of IDC. We also extend our appre-
ciation to the United Nations High Commissioner for Refugees in Mexico for their
financial contributions to the preparation of the briefing paper.



.'"rt-Ji.' e
Vet

J B *‘f;.:':i;“-*r

em MNE '-F' i iy

e B




INTERNATIONAL DETENTION COALITION

Contents

1. Introduction | 9
2. International and regional human rights framework |10
a) Right to liberty and prohibition on arbitrary detention |10
b) States should ultimately abolish immigration detention I
¢) Principle of non-detention of certain groups | 12
d) Immigration detention as an exceptional measure of last resort |12
e) What have States committed to doing politically? |14
3. Applying the “last resort” principle in practice |15

a) Elements of “immigration detention as a measure of last
resort” and national law examples |15

b) What impact has the “last resort” principle had on detention

practices? | 28
¢) Factors that support the “last resort” principle in practice | 30
4. Using the “last resort” principle in civil society advocacy: | 36

a) Mapping different civil society approaches related to using the
“last resort” principle in advocacy | 36

b) Opportunities and challenges in using the “last resort” principle
in advocacy | 40

¢) Contextual considerations for civil society actors | 44

Endnotes | 49







INTERNATIONAL DETENTION COALITION

1. Introduction_

In many parts of the world, govern-
ments use immigration detention as
a generalised approach to migration
management. The arbitrary detention
of migrants is part of a wider trend of
States criminalising migration. Numer-
ous human rights bodies have called on
States to abolish the practice of immi-
gration detention. Where immigration
detention is still used, international and
regional standards provide that it must
only ever be an “exceptional measure of
last resort.”

The principle of “last resort” is a legal
standard which civil society actors can
leverage in advocacy towards reducing
and potentially ending immigration de-
tention in certain contexts. But while it
Is a well-established standard of inter-
national law, there is sometimes a lack
of clarity as to what it means in practice.
What are relevant considerations for
civil society actors who use this stan-
dard in advocacy? How does it relate to
efforts to end immigration detention all
together, including for certain groups?

This paper is aimed to support civil so-
ciety actors considering using the “last
resort” principle in advocacy, to assess
options, opportunities and risks, and
decide on the most effective courses
of action in their specific contexts. The
first section considers the content of
the “last resort” principle, as set out by
international and regional human rights
bodies. The second section looks at the
application of the “last resort” principle
in practice, including national law exam-
ples and what impact it might have on
immigration detention practices. The
final section provides a mapping of dif-
ferent civil society approaches, possible
opportunities and risks, as well as con-
textual considerations for civil society
actors aiming to use the “last resort”
principle in advocacy.

The paper is based on desk research
and the experiences of IDC members,
partners and team members in different
regions of the world, gathered through
interviews in September and October
2022.
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2. International and regional human rights framework

a) Right to liberty and prohibition on arbitrary detention

The right to liberty is recognised by all
major international and regional human
rights instruments.! This right applies to
all people without discrimination and ir-
respective of their migration situation.?
The prohibition on arbitrary detention
forms part of customary international
law and constitutes a jus cogens norm
from which derogation or exemption is
never possible. The UN Committee on
Migrant Workers (CMW) has specifical-
ly stated that the prohibition of arbitrary
deprivation of liberty also protects mi-
grants, in accordance with article 16 (4)
of the International Convention on the
Protection of the Rights of All Migrant
Workers and Members of Their Fami-
lies.* Under the current international hu-
man rights law framework, immigration
detention is not arbitrary per se. How-
ever, the following factors are of key rel-
evance when considering the use of im-
migration detention and the protection
of migrants from arbitrary detention:

1. The principle of non-discrimina-
tion and rights irrespective of na-
tionality or immigration status in

the Universal Declaration of Hu-
man Rights, and major interna-
tional and regional human rights
treaties.”

2. The fact that migration is a non-vi-
olent act and should never be
treated or punished as a crime;
irregular migration constitutes at
most an administrative irregulari-

ty.®

3. Migration irregularity is not a
choice of individuals, but a conse-
guence of State policies and ac-
tions.®

4. The devastating impact of immi-
gration detention on individuals
and communities, which has been
well-documented.’

5. The reality that immigration de-
tention is often arbitrary and not
in conformity with human rights
standards, but part of a trend of
criminalising migrants and migrant
communities.®
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6. The fact that the current interna-
tional law framework which applies
to protect migrants from arbitrary

detention was largely developed in
relation to criminal detention.?

b) States should ultimately abolish immigration detention

Although the right to liberty is not un-
limited under international and regional
human rights law, numerous interna-
tional and regional human rights mech-
anisms have recognised the inherent
undesirability of immigration deten-
tion, given its severe impact on human
rights and the reality that immigration
detention is often arbitrary and part of
a wider trend of criminalisting migra-
tion. Indeed, human rights bodies are
increasingly calling on States to phase
out and end the use of immigration de-
tention altogether.

The Committee on Migrant Workers
has stated: “The Committee consid-
ers that States should take measures
to abolish immigration detention. It
emphasises that, through the Global
Compact for Safe, Orderly and Regu-
lar Migration, States have committed to
prioritise non-custodial alternatives in
accordance with international law, and
to take a human rights-based approach
to any detention of migrants, using de-
tention as a measure of last resort only.”™©

The UN Working Group on Arbitrary
Detention has stated: “The Working
Group is fully aware of the sovereign
right of States to regulate migration.
However, it considers that immigration
detention should gradually be abol-
ished. Migrants in an irregular situation
have not committed any crime. The
criminalisation of irregular migration ex-
ceeds the legitimate interests of States

in protecting its territories and regulat-
ing irregular migration flows.”"

The UN Office of the High Commission-
er for Human Rights “agrees with the
position of the United Nations Working
Group on Arbitrary Detention (WGAD)
that immigration detention is largely
arbitrary and should gradually be abol-
ished.””?

In the context of the COVID-19 pan-
demic, the UN Network on Migration
Working Group on Alternatives To De-
tention, which IDC co-leads alongside
UNICEF and UNHCR, has stated that
momentum towards alternatives to de-
tention “presents a unique opportunity
to look beyond the current crisis and
showcase concretely how migration
can be governed without resorting to
detention, as envisioned by the frame-
work for action provided by the Glob-
al Compact for Migration, including in
its Objective 13. States, United Nations
entities, civil society organisations and
other actors are encouraged to redou-
ble their collaborative efforts to phase
out the use of immigration detention -
building on steps forward taken during
the pandemic, documenting the posi-
tive impact of alternatives, reflecting on
lessons learned, and ending as a mat-
ter of priority the detention of children,
families and other migrants in vulnera-
ble situations.”™

The Inter-American Commission on
Human Rights has reaffirmed that
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“States shall take measures to eradicate
the detention of migrants in law, public
policy and practice. Until then, States
shall ensure that detention is used only
in accordance with and as authorised

by law and only when determined to be
necessary, reasonable in all the circum-
stances, and proportionate to a legiti-
mate purpose.”™

¢) Principle of non-detention of certain groups

Under international law, immigration
detention is also prohibited in certain
circumstances or in relation to certain
groups including:

* Immigration detention of children,
which is never in a child’s best in-
terests.”®

*  When detention results from exer-
cising the right to seek asylum or
would constitute a punishment for
irregular entry of stay or persons
seeking asylum.’

* Immigration detention of persons
in vulnerable situations,” such as
pregnant women, breastfeeding
mothers, elderly persons, persons
with disabilities, lesbian, gay, bi-
sexual, transgender and intersex
persons, or survivors of traffick-

ing, torture and/or other serious
violent crimes.”®

Non-detention as best practice - There
are countries that do not allow for im-
migration detention at all in their legal
systems, including a number of South
American countries, which approach
migration as an issue of human rights
and protection and prioritise regular-
isation to address irregular migration.
For example, migration laws in Ecua-
dor, Uruguay, Bolivia and Peru do not
include provisions that would authorise
deprivation of liberty for migration-re-
lated reasons.” Additionally, Colombia
has passed the Statute of Temporal Pro-
tection which regularises large numbers
of Venezuelan people without resorting
to immigration detention.?® Other coun-
tries in the region prohibit the immigra-
tion detention of certain groups.

d) Immigration detention as an exceptional measure of last resort

In addition to the need to ultimately
abolish immigration detention, and the
prohibition on immigration detention
of children and other people in specific
situations of vulnerability, the prohibi-
tion on arbitrary detention requires that
where States do still resort to immigra-
tion detention it must be strictly regu-
lated.”

The UN Committee on Migrant Workers
has stated: “Immigration policy should
be based on a presumption of freedom
and not of detention. Although the right
to liberty is not unlimited, the Commit-
tee has reiterated that, since any depri-
vation of liberty is highly burdensome
and restrictive of the human rights of
individuals, it should be considered an
exceptional measure of last resort and
be used only once it is demonstrated
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that it has a legitimate objective and
IS necessary and proportionate.” Fur-
ther, “Detention or any other form of
deprivation of liberty on grounds relat-
ing to an individual’'s immigration sta-
tus must be governed by the principle
of exceptionality, that is, deprivation of
liberty should serve as the last possible
measure only, once all the less harmful
alternatives have been analysed and
ruled out. In any event, the decision to
order the detention of migrant workers
and members of their families should
be taken for the shortest possible pe-
riod and only if it is justified by a legiti-
mate aim.”??

According to the UN Working Group
on Arbitrary Detention, "Any form of
administrative detention or custody in
the context of migration must be ap-
plied as an exceptional measure of last
resort, for the shortest period and only
if justified by a legitimate purpose, such
as documenting entry and recording
claims or initial verification of identity if
in doubt.”?®

The Special Rapporteur on Migrants
has stated that “Detention for immi-
gration purposes should never be man-
datory or automatic. According to in-
ternational human rights standards, it
should be a measure of last resort, only
permissible for the shortest period of
time and when no less restrictive mea-
sure is available. Governments have an
obligation to establish a presumption
in favour of liberty in national law, first
consider alternative non-custodial mea-
sures, proceed to an individual assess-

ment and choose the least intrusive or
restrictive measure.”?*

In terms of regional guidance, in the
Americas, regional principles and stan-
dards adopted by the Inter-American
Commission on Human Rights (IA-
CHR) are unequivocal in stating that
immigration detention must be used
as a last resort and non-custodial com-
munity-based ATD should be used in
the first instance.?® Principle 69 of the
Inter-American Principles on Human
Rights of All Migrants, Refugees, State-
less Persons and Victims of Human
Trafficking states that “Detention must
be a measure of last resort. All alterna-
tives to detention must be explored. If
detention of migrants is used, it must
be lawful and used exclusively as a pre-
cautionary and temporary measure to
ensure compliance with repatriation,
deportation, expulsion, or extradition
procedures.” The regional position on
ATD was clearly developed in two con-
secutive IACHR thematic reports on the
United States and on Mexico, the two
countries that rely most on immigration
detention.?®

In Europe various bodies of the Council
of Europe and the EU “have highlight-
ed that immigration detention must al-
ways be an exceptional measure of last
resort. This entails that detention can
only be justified if, after a thorough and
individual assessment of the particular
circumstances in each case, it has been
established that less coercive measures
are insufficient.”?’
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e) What have States committed to doing politically?

The principle thatimmigration detention
must only be a measure of last resort
features clearly in the title of Objective
13 of the Global Compact for Migra-
tion.”® Within this objective, states com-
mitted to “ensure that any detention in
the context of international migration
follows due process, is non-arbitrary,
based on law, necessity, proportional-
ity and individual assessments, is car-
ried out by authorised officials, and for
the shortest possible period of time,”
and to further “prioritise noncustodi-
al alternatives to detention that are in
line with international law, and to take

a human rights-based approach to any
detention of migrants, using detention
as a measure of last resort only.” Fur-
thermore, to realise this commitment,
States unequivocally committed to
“working to end the practice of child
detention in the context of internation-
al migration...?®”

A number of other political agreements
do not specifically mention the “last re-
sort” principle, but recognise the need
to develop non-custodial communi-

ty-based ATD, sometimes with a focus
on children (see below).
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3. Applying the “last resort” principle in practice

a) Elements of “immigration detention as a measure of last resort” and nation-

al law examples

According to guidance from internation-
al human rights bodies, the principle that
immigration detention may only be used
as an exceptional measure of last resort
entails a number of cumulative and in-
terrelated requirements, namely that:

* |t is only used to pursue a legiti-
mate State objective

e |t must be lawful

* |t must be necessary and propor-
tionate to achieve the legitimate
objective

 All the less harmful alternatives
have been analysed and ruled out

It is only used for the shortest
possible period of time

Starting with the overriding principle of
“exceptionality,” the following section
examines these elements in more detail
and provides some national law exam-
ples, to help illustrate in practice what
the different elements might look like
in legislation (not as positive practice

as such). It also provides reflections for
civil society actors in terms of practical
implementation.

Exceptionality of immigration detention

The principle of exceptionality of im-
migration detention requires that there
should always be a presumption against
detention in favour of freedom.*® The
principle means that deprivation of lib-
erty should serve as the last possible
measure, based on an individual and
context specific assessment, and once
all less harmful alternatives have been
analysed and ruled out.®

It flows from the principle of exception-
ality that any compulsory, automatic,
systematic or widespread use of im-
migration detention is arbitrary.’? Fur-
thermore, the prohibition on arbitrary
detention “extends to the use of deten-
tion as a deterrent or as a general mi-
gration management tool.” The use of
detention as a “routine measure of law
enforcement may be arbitrary per se,”
to the extent that it is not an exception-
al measure of last resort.




IMMIGRATION DETENTION AS AN EXCEPTIONAL MEASURE OF LAST RESORT

National Law Examples - Exceptionality of Immigration Detention

The exceptionality of immigration detention results from cumulatively applying ele-
ments of the “last resort” principle, as set out in this section below. In addition, some
countries specifically provide that immigration detention, or its use in specific cir-
cumstances, is an “exceptional measure” (e.g. Argentina and Turkiye). In other coun-
tries, legislation effectively precludes immigration detention except in certain limited
circumstances, contributing to its exceptionality (e.g. South Africa and Tajikistan).

Argentina - Article 70 of the National Migration Law specifies that (in addition to
other grounds - see below), detention can be used exceptionally and only by judi-
cial order in proceedings where expulsion orders are not yet firm and consented to
(e.g. with outstanding appeals).33

Tlrkiye - the Law on Foreigners and International Protection provides that “Appli-
cants shall not be subject to administrative detention solely for lodging an interna-
tional protection claim” (Article 68(1)) and that the detention of international pro-
tection applicants shall be “an exceptional action” and only permissible on specific
grounds (Article 68 (2)).

South Africa - The Constitution enshrines the right to dignity and to freedom from
arbitrary detention, as well as key protections for people in detention which apply
equally to immigration detention. In general, the Refugees Act protects people
seeking asylum from immigration detention by providing that no proceedings for
unlawful entry or stay in the country may be instituted against persons who have
applied for or been granted asylum. The Act allows for the detention of people
seeking asylum under certain limited circumstances when their asylum permit has
been withdrawn. Under an amendment to the Act adopted in 2017, refugees and
people seeking asylum may also be detained pending removal on grounds of nation-
al security, national interest or public order.3®

Tajikistan - The detention of people seeking asylum is reportedly very rare in Tajiki-
stan.’® People who enter Tajikistan without valid documents but declare that they
are seeking asylum are exempt from the punishments stipulated for illegal entry/
stay in the State, as per article 6(4) of the 2014 Refugee Law.’” However, the 2014
Law of the Republic of Tajikistan on Refugees states that persons who enter Tajiki-
stan without a permit but claim asylum can be detained at the border entry points.
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Legitimate objective

Under international human rights law,
immigration detention is only permitted
when it is based on a legitimate objec-
tive of the State.*® International human
rights treaties do not list legitimate pur-
poses that make immigration detention
permissible. However, the UN Commit-
tee on Migrant Workers notes that both
the Special Rapporteur on Migrants and
the UNHCR?® have indicated that “immi-
gration detention can be justified only if
a person poses a danger to himself or
herself or to society, or if there is a risk
that he or she will avoid administrative
or other proceedings.”

The UN Special Rapporteur on the hu-
man rights of migrants has specified
that: "Legitimate objectives for deten-
tion are the same for migrants as they
are for anyone else: when someone
presents a risk of absconding from fu-
ture legal proceedings or administra-
tive processes or when someone pres-
ents a danger to their own or public
security.”#® Reasons that would legiti-
mise the detention include “the neces-
sity of identification of the person in an
irregular situation or risk of absconding
when their presence is necessary for
further proceedings.”

UNHCR’s Detention Guidelines state
that “Detention that is not pursued for a
legitimate purpose would be arbitrary.”
In terms of detention that is not pursued
for a legitimate objective, the Guide-
lines provide the examples of: detention
as a penalty for illegal entry and/or as a
deterrent to seeking asylum, detention
of people seeking asylum on grounds
of expulsion.*?

In terms of regional human rights law,
Article 5 of the European Convention
on Human Rights provides two legiti-
mate grounds for detention of migrants:

* to prevent his effecting an unau-
thorised entry into the country;

* against whom action is being tak-
en with a view to deportation or
extradition.

The Inter-American Principles on the
Human Rights of all Migrants state that
“If detention of migrants is used, it must
be lawful and used exclusively as a pre-
cautionary and temporary measure to
ensure compliance with repatriation,
deportation, expulsion, or extradition
procedures” (Principle 69).

Non-criminalisation

The criminalisation of irregular entry,
stay or exit is not a legitimate objective
on which to deprive migrants of their
liberty.*> The principle of non-criminal-
isation of migration means that States
are not permitted to regulate migra-
tion with criminal law.** The UN Spe-
cial Rapporteur on the human rights
of migrants has stressed that “irregular
entry or stay should never be consid-
ered criminal offences: they are not per
se crimes against persons, property or
national security.”*® The CMW has re-
affirmed: “under no circumstances can
infringements relating to irregular en-
try or stay have conseguences similar
tothose arising from criminal activity.”4®

Irregularly crossing borders may at
most constitute administrative offenc-
es, and they are not offences that vio-
late the law to an extent that warrants
criminalisation.*” Furthermore, seeking
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asylum is not an unlawful act and peo-
ple should never be penalised, including
through the use of detention or other
restrictive measures, on the basis of
entering a country irregularly to seek
asylum.®  The Protocol against The
Smuggling of Migrants by Land, Sea
and Air states that while the smuggling
of migrants may be a criminal offence,
migrants themselves shall not be crim-
inalised for the fact of having been the
object of smuggling.*®

Furthermore, the immigration deten-
tion of migrants on national security
grounds is problematic. While human
rights bodies recognise that immigra-
tion detention may be justified where
an individual poses a threat to himself
or society, irregular entry or stay is not
per se a crime or threat to national se-
curity. However, there is a tendency for
governments to define migration as an
issue of national sovereignty and thus

national security, overemphasising se-
curity-based procedures and viewing
migrants as a general threat to national
security. The UN Special Rapporteur on
the human rights of migrants has noted
that “security detention poses particu-
lar risks to migrants, who may end up in
prolonged or even indefinite detention
justified by vague criteria.”*°

Immigration detention must be lawful

Even where there is a legitimate State
objective for using immigration deten-
tion, it must be authorised by law and
in line with the procedures established
by law.> This means that deprivation of
liberty must be clearly and exhaustive-
ly provided for by law.®> The CMW has
specified that “the law must not leave
ample discretion to the authorities in
the decision and enforcement of immi-
gration detention.”

The Inter-American Principles state that
immigration detention must be “Lawful,
that is, established by law and in accor-
dance with regional and internation-
al treaties on human rights” (principle
69 (a)). The IACHR has specified that
to ensure the lawfulness of immigration
detention, “the grounds for and condi-
tions for such detention must be clearly
and exhaustively prescribed in existing
laws.”>* The IACHR further clarified that:
“Any ambiguity in the laws establish-
ing the grounds and conditions under
which immigration detention is permis-
sible may lead to an arbitrary exercise
of authority and would be particularly
undesirable given the effects that the
deprivation of liberty has on such rights
as, inter alia, personal liberty, life, per-
sonal integrity, family life and so on.” *°
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National Law Examples - Grounds for Immigration Detention Specified in Law

Argentina: Under the National Migration Law (NML) and the Regulation of the Na-
tional Migration Law,*® there are three grounds on which immigration detention can
be used:

1. “Where there are reasonable grounds to suspect a person’s intention to enter
the territory differs from that manifested at the time of obtaining a visa or pre-
senting before immigration control;

2. to enforce an order of expulsion;

3. to prevent absconding during adjudication procedures in cases where an ex-
pulsion order is not firm (i.e. expulsion orders with outstanding appeals).”’

The law states that the following factors will be considered to determine whether
there is a risk that the person will not comply with the expulsion order:

*  ‘“Integration; determined by a person’s domicile, habitual residence, location of
their family and business or work.

 The circumstances and nature of the fact for which the foreigner’s expulsion
is being ordered.

« The foreigner’s behaviour during the administrative proceedings preceding
the expulsion order, to the extent that it indicates their willingness to accept
the final decision, and in particular, if they have hidden information about their
identity or residence or have presented false information.”>®

Tarkiye: According to Article 68 of the Law on Foreigners and International Protec-
tion, detention of international protection applicants shall be “an exceptional action”
and applicants may only be subject to administrative detention for the following
reasons:

» for the purpose of determination of the identity or nationality in case there is
serious doubt as to the accuracy of the information provided;

« for the purpose of being withheld from entering into the Turkiye in breach of
terms [and conditions] of entry at the border gates;

« when it would not be possible to identify the elements of the grounds for their
application unless subjected to administrative detention;

« when [the person] poses a serious public order or public security threat.

In EU member States - research found that the following six categories of grounds
for immigration detention were included in national law in EU member states:>®

* Detention to prevent unauthorised entry n
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Detention to effect removal

Detention to establish identity and nationality

Detention to prevent absconding

Disrespect of alternatives and non-departure after voluntary period is expired

Detention for irregular entry, exit or stay

Considerations:

States that include grounds for detention in national law take different approaches:°

Some include specific and detailed lists of situations which can justify detention.
While this provides concrete guidance, there is a risk that it could be too prescrip-
tive, as the grounds for detention should always be assessed in the individual case.

Some States include grounds for detention in general terms, which can en-
courage weighing but leaves room for interpretation

Others include a general description in the law, and provide further clarifica-
tions and examples in regulations and guidelines: such guidance can help im-
plementation while leaving room for individual assessment.

In some countries, the law authorises the use of immigration detention on the
ground(s) of irregular entry, stay or exit. This appears to be problematic, as it
allows for the detention of an individual based solely on their migration situa-
tion or status, rather than to achieve a legitimate objective recognised under

international human rights law.®!

Principle of non-arbitrariness

Under international human rights law,
the principle of non-arbitrariness means
that it is not enough for immigration
detention to be pursued as a legitimate
objective provided for by law.?? The law
itself, as well as its application, must
not be arbitrary. The UN Human Rights
Committee has stated “the notion of
‘arbitrariness’ must not be equated with
‘against the law’ but must be interpret-
ed more broadly to include such ele-
ments as inappropriateness, injustice,
lack of predictability, and due process
of law, as well as elements of reason-

ableness, necessity and proportionali-
ty.”®3 According to the CMW, arbitrary
detention is any detention that exceeds
the limits of reasonableness. This means
that it “must meet the criteria of neces-
sity and proportionality and be based
on an individualised assessment.”®4

Necessity

The criteria of necessity means that im-
migration detention can only be used
where it is strictly essential to achieve
the established legitimate end.®®* The UN
Human Rights Committee has stated,
“Detention in the course of proceedings
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for the control of immigration is not per
se arbitrary, but the detention must be
justified as reasonable, necessary and
proportionate in the light of the circum-
stances and reassessed as it extends in
time.”®® As the CMW has pointed out,
the authorities must start from the fact
that deprivation of liberty is the most

The Inter-American Principles on the
Human Rights of all Migrants state that
immigration detention must be: “Nec-
essary, in the sense that detention must
be absolutely essential to achieve the
intended purpose” (Principle 69 (b)).

The European Court of Human Rights

does not apply a criteria of necessity,
but instead requires that immigration
detention must be carried out in good
faith and must be closely connected to
the ground of detention relied on by
the Government.®®

harmful measure for the person con-
cerned. Therefore, it must evaluate all
available alternatives to detention that
are less harmful to the individual.®’

National Law Examples - Necessity

Uruguay - recognises the right to migrate; there is no detention for immigration
administrative violations,®® except for what is considered necessary to complete
an expulsion procedure. These are rarely carried out, and when they are detention
tends to last from a few hours to up to a day. Uruguay does not have immigration
detention centres.”® Ecuador also recognises the right to migrate, which is enshrined
in its Constitution and operationalised by its Law on Human Mobility - it closed all
immigration detention centres in 2017."

EU legislation - Article 15.5 of the EU’s Return Directive says detention shall only
be maintained “for as long a period as the conditions laid down in paragraph 1 are
fulfilled and it is necessary to ensure successful removal.” One of the conditions
of paragraph 1 is that “Any detention shall be for as short a period as possible and
only maintained as long as removal arrangements are in progress and executed with
due diligence.” Article 15.5 also says the maximum detention period for returns is 6
months. The Directive requires criteria for the existence of a risk of absconding to be
defined by law (Article 3.7). In implementing the directive, some EU countries have
an exhaustive list of situations that objectively meet grounds for detention.”?

Malawi - The main provisions regulating immigration detention in Malawi are found
in the Immigration Act 1964 and the Immigration Regulations 1968. The Act provides
for immigration detention as an administrative measure pending removal. There is
no maximum time limit for this type of detention, but regulations specify it must
be “necessary” for arranging the removal, which must be done at the first reason-
able opportunity. In addition, people may be detained for up to 14 days for identity
checks.”®
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Considerations:

* Providing factors and examples of situations that can indicate grounds for de-
tention are met, for example a risk of absconding, could help decision-makers.

« But it is important not to be prescriptive, as indicators should be assessed

considering the individual case.”

Due diligence

The principle of due diligence means
that where detention is justified on a
particular ground, there is a duty for
authorities to carry out proceedings to-
wards that end with due diligence and
there must be a real and tangible pos-
sibility of achieving that end. Most law
examples in this category imply effec-
tuating removals, which IDC does not
favour. However, it is important to be

principles related to “last resort” in or-
der to effectively assess risk and poten-
tial for advocacy using these standards
in a given context.

For example, the European Court of
Human Rights has found that immigra-
tion detention can only be justified so
long as such deportation or extradi-
tion proceedings are in progress and if
such proceedings are not prosecuted
with due diligence, the detention will

aware of the laws involving all of these cease to be permissible.”

National Law Examples - Due Diligence

Argentina - The National Migration Law (Article 70) clarifies that in relation to de-
tention to prevent absconding during procedures relating to expulsion orders which
are not yet firm (i.e. expulsion orders with outstanding appeals), the detention re-
guest must contain a “precise description of the factors giving rise to the situation,
provide documentary evidence corroborating these, and indicate the duration re-
quired.”’® The law further stipulates that where the “retention” request is accepted,
“the migration authority must present a report to the intervening judicial body
every 10 days detailing the progress of the administrative procedure as well as the
reasons that justify maintaining the retention measure.””’

European Union - as mentioned above, the EU’s Return Directive provides that de-
tention may only be “maintained as long as removal arrangements are in progress
and executed with due diligence” (Article 15 (1)).

In South Africa, “A person can be detained on reasonable grounds that they are an
illegal foreigner for a period not exceeding 48 hours, while their status is being ver-
ified in terms of section 41 (of the Immigration Act). The purpose of this provision is
to avoid unlawful and arbitrary arrests and detentions that last longer than the pre-
scribed 48-hour limit. The 2014 Regulations to the Immigration Act’® clearly outline
how immigration officers must carry out this duty:
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e ‘access relevant documents that may be readily available in this regard;’
* ‘contact relatives or other persons who could prove such identity and status;’
* ‘access Departmental records in this regard’; or

* ‘provide the necessary means for the person to obtain the documents that
may confirm his or her identity and status.”?

Proportionality includes taking into consideration the
potential impacts of detention on the
physical and mental health of the indi-
vidual, the particular needs of individu-
als and members of their families, and

the situation concerned.?

The criteria of proportionality requires
that the authorities carry out an as-
sessment contrasting the gravity of the
measure taken - the deprivation of lib-
erty - with the importance of the legiti-
mMate purpose pursued.®® This balancing

National Law Example - Proportionality

In Germany, the courts apply the general principle of proportionality in the Ger-
man Constitution to limit the use of immigration detention for the purposes of
removal®’ This has been permanent jurisprudence of the Federal Constitutional
Court.® For example, the High Court of DUsseldorf decided that the detention of
an individual was unlawful under the general rule of proportionality, because the
individual was willing to return to Belgium voluntarily, which could have been facil-
itated as an option with less impact on the individual and cost for the authorities.
The Court stated: “This corresponds to the general principle that a detention order
may not be issued solely on the basis of the fulfilment of the formal requirements of
Section 62 (2), but also that the constitutional requirement of proportionality must
always be observed.”®* A number of other cases applying the proportionality prin-
ciple concern limiting the period of detention to the shortest possible time, often
related to the lack of possibility or necessary action on the part of the authorities
towards preparing for the removal .8

All alternatives must be reviewed and  reaffirmed by several international and

ruled out

Central to the requirement that immi-
gration detention only ever be used as
an exceptional measure of last resort,
is the legal obligation for States to first
analyse and rule out all alternatives to
detention (ATD) before resorting to
Immigration detention.®® This has been

regional human rights bodies.

The WGAD has stated “Alternatives to
detention must be sought to ensure that
detention is resorted to as an exception-
al measure.”®” The Special Rapporteur
on human rights of migrants has stat-
ed that “the right to liberty and security
of persons...obliges States to consider
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in the first instance less intrusive alter-
natives to detention of migrants.t® The
Committee against Torture has found
that States cannot resort to detention
simply because they do not perceive al-
ternative measures to be available, but
must instead “duly examine” and “ex-
haust” all alternatives before resorting
to detention.®®

The CMW has reaffirmed that States
have the “obligation to review and im-
plement all available alternative mea-
sures before resorting to detention,
in accordance with the principles of
necessity and proportionality.”®® The
Committee provides that States should
adopt or amend domestic legislation
that provides for “human rights com-
pliant alternatives.” It understands as
ATD: “all community-based care mea-
sures or non-custodial accommodation
solutions” which must be considered
in the context of detention procedures
with the aim of respecting the human
rights of migrants.®’ ATD should respect
the right to personal freedom and not
create related restrictions or conditions,
but rather “generate other legitimate
mechanisms and measures in line with
human rights standards.”??

In the Global Compact for Migration
(GCM), States reiterated existing human
rights obligations and provided guid-
ance to operationalise them by commit-
ting to “Use immigration detention only
as a measure of last resort and work
towards alternatives.”®® The 164 govern-
ments that adopted the GCM agreed in
Objective 13 to “prioritise noncustodial
alternatives to detention that are in line
with international law” and to “promote,
implement and expand alternatives to
detention, favouring non-custodial
measures and community-based care
arrangements, especially in the case of
families and children.”?* Similarly, the
Global Compact on Refugees states
that “the development of non-custodi-
al and community-based alternatives to
detention, particularly for children, will
also be supported.”®

Following the adoption of the GCM,
the United Nations Network on Migra-
tion Working Group on ATD was es-
tablished, tasked with promoting and
supporting States to develop and im-
plement non-custodial, human rights-
based ATD in the migration context, in
line with Objective 13 of the GCM.?¢ IDC
co-leads this Working Group, alongside
UNICEF and UNHCR, and its members
include representatives of civil society
organisations, migrant communities,
young people, local governments, and
UN agencies working on immigration
detention and ATD across the world. In
addition to producing policy guidance
on ATD - including in response to the
COVID-19 pandemic® and on promising
practice examples of ATD,”® a key ac-
tivity undertaken by the Working Group
on ATD has been the convening of pe-
riodic global peer learning exchanges
sponsored by governments champi-
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oning Objective 13.9° These peer learn-
ing exchanges bring governments, UN
agencies and civil society actors from
all global regions together and provide
a space to discuss experiences with re-
gard to the implementation of Objec-
tive 13 of the GCM, share challenges and
concerns, identify promising practices,
and explore opportunities for contin-
ued multi-stakeholder cooperation and
whole-of-society approaches.

At the regional level, the Inter-Ameri-
can Principles state: “Detention must
be a measure of last resort. All alterna-
tives to detention must be explored.”’©®
The Inter-American Court has stated in
the case of Velez Loor v. Panama that
“those migratory policies whose central
focus is the mandatory detention of ir-
regular migrants, without ordering the
competent authorities to verify in each
particular case and by means of an in-
dividualised evaluation, the possibili-
ty of using less restrictive measures of
achieving the same ends, are arbitrary.”'

In the Brazil Plan of Action, govern-
ments of Latin America and the Carib-
bean “Recognize that the deprivation of
liberty of migrant children in anirregular
situation, ordered solely for this reason,
is arbitrary and that consequently we
must make progress in adopting alter-
natives to detention, aimed at its prohi-
bition, that promote their care and wel-
fare with a view to their full protection
in light of their particular vulnerabilities,
taking into account Advisory Opinion
21/14 of the InterAmerican Court of Hu-
man Rights, as appropriate.”®? The Plan
of Action also includes action to “De-
sign norms and operating procedures
to introduce alternatives to adminis-
trative migratory detention of asylum-

seekers, in particular for accompanied
and unaccompanied children.”%3

In the 2016 Migration Dialogue for
Southern Africa (MIDSA) dialogue,’©4
fifteen Southern African countries made
a significant commitment to “develop
and implement” alternatives to deten-
tion, as well as to implement MIDSA
Regional and National Action Plans to
oversee progress. The States are Mem-
bers of the Southern African Develop-
ment Community (SADC), the first sub
regional mechanism in Africa to focus
explicitly on alternatives as a way to re-
duce immigration detention.'©®

The European Court of Human Rights’
case law on the obligation to consider
alternatives to detention has been de-
veloped in relation to cases of vulnera-
ble persons, with a particular emphasis
onchildrenandpeopleseekingasylum.©®
Numerous other bodies of the Council
of Europe have reiterated the obliga-
tion for States to consider and rule out
alternatives to immigration detention in
each individual case.”” The Council of
Europe’s foremost inter-governmental
human rights body, the Steering Com-
mittee on Human Rights, has adopted
an “Analysis of the legal and practical
aspects of effective alternatives to de-
tention in the context of migration,”®
and a practical guide on “Alternatives
to Immigration Detention: Fostering Ef-
fective Results.”0?

In Asia, through the Association of
Southeast Asian Nations (ASEAN)
Declaration on the Rights of the Child
in the Context of Migration and its ac-
companying Regional Plan of Action,™
States have agreed that in order to
promote the best interests of the child,
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they will work to develop “effective where possible, children are kept to-
procedures and alternatives to child gether with their families in a non-cus-
immigration detention...and to ensure, todial, and clean and safe environment.”

National Law Examples - Obligation to Review Alternatives to Detention

A number of States have provisions in law which require the authorities to review
ATD when considering immigration detention.” Some only allow for detention when
ATD has been ruled out. In other countries, the use of ATD is discretionary or provid-
ed as a mechanism for release. Some countries set out specific ATD in law.

Tiirkiye - in 2019, amendments to the Law on Foreigners and International Protec-
tion (LFIP) for the first time introduced specific ATD in Turkish law. In relation to
applicants for international protection: Article 68 (3) of the LFIP requires an individ-
ualised assessment of the necessity to detain. It states that “The governorates may
determine alternatives for administrative detention. Where such measures are not
sufficient, administrative detention shall be applied.” In terms of pre-removal deten-
tion, Article 57(A) of the LFIP lists seven specific ATD: residence at a specific ad-
dress, working on a voluntary basis for public good, reporting duties, family-based
return, return counselling, financial guarantees, and electronic monitoring.™ Note
that IDC considers intrusive forms of electronic monitoring to be de facto detention,
and not rights-based ATD.

EU legislation - only allows immigration detention when other sufficient but less
coercive measures cannot be applied effectively in a specific case.™ EU member
States are obliged to implement this in national law, and all member States now have
the concept of ATD in law."™ The Court of Justice of the European Union (CJEU) has
been clear that immigration detention may only be used (whether for the purposes
of removal or during the asylum procedure) where on the basis of an individual as-
sessment it proves necessary and if other less coercive alternative measures cannot
be applied effectively."™ The Court has further stated that domestic law must pro-
vide for the rules concerning alternatives to detention and national courts must be
able to order alternatives to detention."”

In Portugal, a non-national cannot be detained purely based on their application
for international protection. Moreover, a decision to detain must be based on an in-
dividual assessment and may only be taken if other, non-coercive alternatives are
unavailable. The non-coercive alternatives outlined in law include a financial bond
and reporting to the authorities. Electronic surveillance and house arrest are also
established as “alternative measures.”"™®

Hong Kong - Section 36 of the Immigration Ordinance stipulates that ‘recogni-
sance’ is an ATD. When determining whether to detain someone or release them on
recognisance, policy and immigration officials consider a range of factors including
whether 1) releasing that person would create a public safety risk, 2) they are likely

to abscond, 3) they have a close connection to or fixed place of residence in Hong
n Kong, and 4) their identity has been satisfactorily established."
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Considerations:

« An obligation to rule out alternatives before applying detention is stronger
than a requirement to simply consider them, which would not meet interna-
tional standards on the “last resort” principle.

* Where ATD are listed in law, they tend to be “enforcement-based” rather than
based on engagement and rights.””° These ATD are commonly drawn from the
criminal justice field (e.g. periodic reporting with the authorities and electronic
surveillance) and are used as an extension of coercive migration policies that
criminalise migrants.” The CMW states that such ATD “are often excessively
restrictive and are not appropriate in the context of migration.”??

*  Where alternatives are not listed in law, it can be difficult for judges to check
that authorities have met the obligation to consider them.

« Despite an obligation in law, alternatives are often not considered by authori-
ties in practice (see below).

Shortest possible time The WGAD has affirmed that where
there are obstacles to identifying or re-
moving a person which are not attrib-
utable to the person, the person must
be released in order to avoid potentially
indefinite detention which would be ar-
bitrary.”® The principle of proportional-
ity requires that detention has a legiti-

Immigration detention is only justified
for the shortest possible time, and not
longer than absolutely necessary to
achieve the legitimate State objective.
The maximum permissible period for
immigration detention must be set out

in_ I_avv an_d ind_eﬂnite detention of in- mate aim, which would not exist if there

dividuals is arbitrary.”® There must be were no longer a real and tangible pros-

prompt and regular review by a court Lot of removal.?6 UNHCR’S Detention

or other independent and impartial tri-  Guidelines reaffirm that “Indefinite de-

bunal to ensure the detention continues tention is arbitrary and maximum limits

to be a necessary measure on detention should be established in
law (Guideline 6).

National Law Example - Shortest Possible Time

Argentina - Article 70 of the National Migration Law states that in all cases, the
duration of detention “may not exceed what is strictly necessary to effectuate the
expulsion of the foreigner.”’?’

European Union - the EU’s Return Directive provides that "Any detention shall be for
as short a period as possible and only maintained as long as removal arrangements

are in progress and executed with due diligence” (Article 15 (1)). -
27
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b) What impact has the “last resort” principle had on detention practices?

Despite international standards and
guidance that 1) States should phase out
immigration detention, 2) that deten-
tion is prohibited in relation to certain
groups/circumstances and 3) where it
Is used, detention should only be an ex-
ceptional measure of last resort, there
continues to be a trend towards States
using immigration detention as a gen-
eralised method of migration manage-
ment and to punish and criminalise mi-
gration.

At the same time, there are significant
differences across regions and coun-
tries, in terms of applying the “last re-
sort” principle in law and practice. In
South America, most countries either
do not provide for immigration deten-
tion in law and in practice, or it is spe-
cifically prohibited or limited to an ex-
ceptional measure”® and immigration
detention is rarely used in practice, or
not at all.””® In Europe several countries
have incorporated the “last resort” stan-
dard into law, particularly members of
the European Union which are required
to transpose EU legislation. Neverthe-
less, immigration detention continues
to be widespread in Europe and partic-
ularly in the EU.™%°

In numerous countries in other parts
of the world, legislation does not apply
the “last resort” standard and authori-
ties have discretion to apply immigra-
tion detention, which in some cases
mMay also be a criminal measure. In prac-
tice, in Asia Pacific, there is widespread
use of arbitrary detention with many
countries using it as a de facto mea-
sure, in some cases mandatorily and/
or indefinitely, such as in Australia.”®' In

the Middle East and North Africa, the
criminalisation and arbitrary detention
of migrants, particularly people in an ir-
regular situation - is a key concern. In
Africa, while most states do not detain
non-nationals in the first instance, crim-
inalisation and securitisation of migra-
tion, as well the disregard for laws reg-
ulating immigration, mean people are
detained arbitrarily.®® In a number of
African countries, immigration deten-
tion is commonly applied as a criminal
law penalty rather than an administra-
tive measure. In North America, immi-
gration detention has retained its man-
datory character and continues to be
used in the first instance.’**

Where States have incorporated ele-
ments of the “last resort” principle into
national legislation, this appears to be
related to positive practice in limiting
immigration detention in some cases.
However, it is clear that having this ob-
ligation in national law does not auto-
matically reduce the use of immigration
detention or mean that authorities only
use it exceptionally (as seen in the EU)
- and certainly does not eliminate im-
migration detention entirely. There are
many factors and gaps which influence
how and to what extent the standard of
“last resort” is implemented in practice.

Positive impacts

There are countries which have incor-
porated elements of the principle that
immigration should only be an “excep-
tional measure of last resort” in legis-
lation and rarely use immigration de-
tention. For example, in Argentina,
legislation provides that in cases of ir-



INTERNATIONAL DETENTION COALITION

regularity, liberty is the rule and deten-
tion for deportation is an exceptional
measure, which can only be ordered by
a judge once all administrative and ju-
dicial remedies against deportation are
exhausted and in order to enforce such
a decision.”™ Despite the adoption of
some regressive measures in 2016 and
2017, immigration detention is still rare-
ly applied “reflecting a trend common
to most countries in South America,
where detention and deportation have
historically not been given major im-
portance.’®®”

The last resort principle has sometimes
contributed to detention reduction in
contexts where courts have been able
to exercise effective judicial oversight
of decisions to deprive migrants of their
liberty. In Europe, the decisions of the
European Court of Human Rights have
led States to change immigration de-
tention laws, policies and practices to
restrict the use of detention.™ At the
national level, in countries including
Germany (see above), Brazil and Chile,
courts have contributed to limiting the
use of immigration detention.*® For ex-
ample, it has been noted that in Chile,
“the Courts of Justice have contribut-
ed to restricting the use of detention in
cases of expulsion. In a critical decision,
it was affirmed that detention is an ex-
ceptional measure aimed at enforcing a
deportation order after exhausting rem-
edies and with a maximum duration of
24 hours.”"*? Judicial independence, cul-
ture and capacity to apply standards in
individual cases involving immigration
detention thus appear to be important
factors in terms of the implementation
of the “last resort” principle.

In addition, civil society actors in differ-
ent countries reiterate that the last re-
sort principle is useful as one basis for
advocacy (see below) and legal work
on individual cases, as it can be used to
protect people from arbitrary detention
and secure their release.

Gaps in implementation

At the same time, enshrining the “last
resort” principle in legislation does not
guarantee its implementation in prac-
tice nor does it necessarily lead to end-
ing immigration detention. Sources
consulted for this research indicated
that the drivers of detention are often
political, and government policies tend
to have more impact on officer’s deci-
sion-making than legal standards, espe-
cially where standards are not enforced
by courts. Overall, advocacy is needed
to address drivers for immigration de-
tention and generate the political will
for governments to phase it out sys-
tematically.

Even when elements of “last resort”
principle are enshrined in law, imple-
menting authorities often interpret
grounds for detention broadly - for
example, considering that not having
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valid documents constitutes a risk of
“absconding,” or that undocumented
people generally pose a security risk
warranting detention - rendering the
last resort principle ineffective. Techni-
cal legislative/policy tweaks are some-
times used by governments to broad-
en grounds for immigration detention,
while the “last resort” principle appears
to be observed.

Corruption and vested interests also
hinder proper administrative process-
es and perpetuate immigration deten-
tion practices. Some governments use
euphemisms and unofficial places for
immigration detention to avoid legal
limitations and oversight (e.g. hotspots,
residency, shelter, hotels, barracks). In
addition, governments are increasingly
using digital technologies in migration
mMmanagement, which can involve consid-
erable risks, restrictions on liberty and
free movement in practice.® In some
cases, the use of technologies leads to
de facto detention - for example in the
case of electronic tagging.”

In terms of capacity and gaps in tech-
nical implementation, many countries
do not have screening and assessment
processes, and front-line officers lack
capacity to make individualised deci-

sions on placement. A lack of commu-
nication among government institu-
tions with different responsibilities and
information about individuals can ham-
per informed decision-making. As men-
tioned above, a lack of effective judicial
oversight, capacity and independence
can mean judges do not apply stan-
dards or provide reasoning in individu-
al decisions, rubber-stamping govern-
ment decisions.

Even where thereis an obligation to pur-
sue ATD in law, there is often a lack of
understanding, investment in and avail-
ability of community-based ATD that
really work to respect people’s rights,
keep people engaged, move cases for-
ward and lead to case resolution.*? Pi-
lots can test new approaches, but they
are often small scale and not extended
or scaled up. In this sense, governments
can say they are considering ATD, but
this consideration does not take place
in the majority of cases and does not
necessarily lead to the reduction of im-
migration detention in practice. Where
ATD are not listed in legislation, it may
be difficult for judges to check whether
the authorities have met their obliga-
tion to consider and rule them out.

¢) Factors that support the “last resort” principle in practice

IDC members and partners have high-
lighted the following key factors which
can support the implementation of the
“last resort” principle in practice.'* The
table also provides examples of civil so-

ciety action taken to strengthen these
elements as a way to work toward re-
ducing and ending immigration deten-
tion in those contexts.
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Factors supporting last resort principle in

Example of civil society action

practice

Political will

There is political will to move away from or
reduce the use of immigration detention.
Governments find other ways to address
irregularity (regularisation, ATD) and/or
accept irregular populations. This could be
linked to approaches to migration manage-
ment that prioritise rights and protection
more broadly.

In South America, a number of govern-
ments have demonstrated political will to
prioritise rights in their responses to mi-
gration, rather than enforcement and im-
migration detention, e.g. in Colombia, Ec-
uador and Uruguay.** For IDC, countries
that do not use immigration detention at
all demonstrate best practice and are the
ultimate source of inspiration in working to
reduce and end immigration detention.

Civil society mobilisation to build politi-
cal will

In the UK, sustained civil society mobili-
sation and collaboration to delegitimise
the use of detention over 10 years led the
government to move away from its use of
immigration detention and explore ATD.
“Campaigners, charities, faith groups, law-
yvers, individuals, institutions and (crucially)
migrants with experience of detention col-
laborated strategically over many years to
transform the political debate.” They “told
a consistent and compelling story about
the injustice of indefinite detention and
the need for a time limit” and “succeeded
in both making detention a political prob-
lem, and in setting the narrative for other
actors to follow.”14°

Effective judicial oversight

Judges involved in decisions understand
the standards and are willing to apply them
independently of the authorities. Often,
judges are not experts in immigration or
asylum law and have little understanding
about what the “last resort” principle or its
elements involve in practice. Sometimes,
judges rubber stamp authorities’” decisions
to detain people, making the “last resort”
principle ineffective.

Strategic litigation

In the Republic of Korea lawyers have
brought forward a case regarding the need
for a time limit and judicial oversight of im-
migration detention decisions. This case is
currently being heard by the constitutional
court (see box below).

Training and sensitising judges

In Bulgaria, NGOs want to take judges to
visit so-called “camps” so the judges can
see the reality and understand that they in-
volve deprivation of liberty.

In Poland, The Association for Legal Inter-
vention (SIP) sees a direct impact through
training judges on the legal standards on
immigration detention including the princi-
ple of “last resort:” judges who have been
trained are being stricter regarding immi-
gration detention decisions.




IMMIGRATION DETENTION AS AN EXCEPTIONAL MEASURE OF LAST RESORT

Factors supporting last resort principle in

Example of civil society action

practice

Legal representation

Ensuring people at risk of immigration de-
tention have access to legal representation
can improve court decisions and applica-
tion of the “last resort” principle, particular-
ly where judges lack expertise in this area
of law.

Calling for free legal representation

In Germany, there is currently very limited
access to free legal aid for people in judicial
proceedings relating to immigration deten-
tion. To address this gap, NGOs have pre-
sented policy proposals to ensure, in every
case, legal representation in such proceed-
ings, as a way to reduce arbitrary detention
and better ensure that immigration deten-
tion is only used as an exceptional measure
of last resort.1#6

Screening and assessment mechanisms

These mechanisms are in place for prop-
er individualised decision-making as early
as possible and prior to detention. Often,
a lack of individualised screening and as-
sessment means blanket or generalised de-
cisions about the need to detain, contrary
to the principle of “last resort.”

Technical support to improve screening

In Cyprus, Cyprus Refugee Council (CyRC)
developed and used a vulnerability screen-
ing tool within its case management ATD
pilot project.” An adapted version of the
tool was adopted by Cyprus’s Asylum Ser-
vice and is currently being used for joint
screening on vulnerability in the First Re-
ception Centre by the authorities (CO-
DECA), UNHCR and CyRC under the su-
pervision of the European Union Agency
for Asylum.

Front-line officers have the capacity to
make appropriate decisions on placement
and management for individuals.

Capacity building for front-line officers

In Bulgaria, the Centre for Legal Aid - Voice
in Bulgaria has been working for a number
of years with front-line officers, building
their capacity and sensitivity regarding
individual decision-making. Front-line of-
ficers tend to have more longevity, while
politicians and higher level officers change.
CLA is seeing progress in terms of the ca-
pacity of front-line officers to make individ-
ualised decisions about the need to detain,
and is developing a protocol (handbook)
for officers to support in decision-making.
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Factors supporting last resort principle in

Example of civil society action

practice

Alternatives to detention are available and
provide officials with a viable option to
ensure people stay engaged and to move
cases forward. IDC believes that adherence
to the following principles will ensure that
ATD contributes to reducing and ending
immigration detention.

« ATD Must Respect Human Rights

« ATD Must Use an Intersectional Ap-
proach

« ATD Must Create No New Harms

« ATD Must Reduce Immigration De-
tention

« ATD Must Be Based on Engagement
Not Enforcement

« ATD Must Involve Holistic Support

Often, there is a lack of availability or un-
derstanding regarding community-based
ATD among authorities and judges - which
is one reason why decision-makers resort
to detention.

ATD advocacy and pilots

The European Alternatives to Detention
Network (EATDN) brings together civil
society organisations implementing case
management-based ATD in eight Europe-
an countries (Belgium, Bulgaria, Cyprus,
Greece, ltaly, Poland, Spain and the UK), in
partnership with regional-level and interna-
tional organisations. The network aims to
create a shift at a systemic level from en-
forcement-based migration management
systems that rely on detention, to promot-
ing community-based ATD. Ultimately, the
goal of the EATDN is to reduce and even-
tually end the use of immigration detention
(see box).

For more onusing ATD as a systems change
strategy, see IDC’s position paper.'4®
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Factors supporting last resort principle in

Example of civil society action

practice

Whole-of-government whole-of-society ap-
proach

Proper communication and coordination
among institutions and actors involved in
an individual's case, can ensure that deci-
sions are made with all the relevant infor-
mation. Often, institutions do not share in-
formation meaning that decision-making
authorities lack the complete picture about
the individual’s situation.

Supporting whole-of-government
whole-of-society approach

In Thailand, civil society supported the
government to develop a policy on ATD for
children and families. Under an MoU signed
by seven government agencies in 2019,
Thailand has started to release children
and mothers from immigration detention.
Implementing SOPs adopted in 2020 pro-
vide for inter-institutional communication
through the establishment of a Multi-Disci-
plinary Working Group (MWG), composed
of Immigration officials, competent officers
under the Child Protection Act of 2003,
and representatives from UNHCR, UNICEF
and IOM. The MWG is required to consider
ATD and develop an individual care plan
for each child, and coordinate with relevant
service providers to implement the care
plan.”g’

In Mexico, IDC together with close partners
Institute for Women in Migration (IMUMI),
Asylum Access Mexico and Kids in Need
of Defense (KIND) work together as a
consortium to support development, im-
plementation and roll-out of the National
Protocol for the Comprehensive Protec-
tion of Migrant Children. The consortium
has prioritised training for local child pro-
tection authorities in the southern border
states of Veracruz, Chiapas and Tabasco, as
well as technical expertise for establishing
multi-stakeholder committees, together
with state and local protocols for imple-
mentation. The consortium has also facili-
tated peer learning events that support co-
ordination among stakeholders and more
informed decision-making.’®®
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Factors supporting last resort principle in

Example of civil society action

practice

Last resort in law and concrete implemen-
tation legislation

Specific standards are set out in law. Imple-
menting regulations can also provide con-
crete guidance to the authorities on how to
apply this. For example, this could include
factors to consider in terms of whether de-
tention is necessary to meet a given objec-
tive; or which ATD are available and should
be ruled out before detention. In some
contexts, the administrative culture means
authorities will only apply what is written
in law. It can also help judges provide over-
sight as to whether the authorities met re-
guirements.

Advocacy for strengthening legal stan-
dards

In Mexico, a civil society advocacy task
force is advocating for the inclusion of spe-
cific legal standards regarding detention in
legislation that regulates immigration and
asylum.
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4. Using the “last resort” principle in civil society advocacy:

a) Mapping different civil society approaches related to using the “last resort”

principle in advocacy

To ensure a healthy and vibrant eco-
system of change, diverse approaches
from a range of actors are absolute-
ly necessary in the movement to end
immigration detention. As a diverse
sector, civil society often undertakes a
range of strategies, implementing mul-
tiple approaches simultaneously.

This includes advocacy approaches
which may or may not use the “immi-
gration detention as an exceptional
measure of last resort” principle explic-
itly or implicitly and at different times,
as mapped in this section. These ap-
proaches are not exclusive of one an-
other, often exist on a spectrum, and

they can and do complement each oth-
er in many contexts.

Given that advocacy environments are
constantly changing, civil society strat-
egies also need to be adapted to re-
spond to newly arising risks and oppor-
tunities. While it might be useful to use
the “last resort” principle at a certain
time, it may be effective to move on to
other approaches as we progress along
our theory of change towards an end to
immigration detention entirely (see also
‘contextual considerations for civil soci-
ety actors’ below).
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Focusing on ending immigration detention, including for certain groups

Such advocacy campaigns focus on ending immigration detention without using
the “last resort” argument. These efforts and campaigns might be national or local
and include those that seek to build pressure or otherwise persuade governments to
introduce prohibitions on immigration detention in law or policy, close immigration
detention centres and/or stop detaining specific groups of people in practice.

Successful joint civil society efforts in Mexico, together with government
engagement by UN agencies, resulted in the outlawing of child immigration
detention by the Mexican Congress in 2020. With the goal of ending the im-
migration detention of children and envisioning an alternative framework
and practice, IDC and its members and partners played an instrumental role
through a range of diverse advocacy strategies, including national and global
campaign work, regional and global advocacy, technical assistance in piloting
ATD and developing a national protocol, as well as training and engagement

with legislators.

In Belgium a platform of child rights organisations coordinated a national campaign
to end immigration detention of children:™ “We wanted the campaign to have a sim-
ple message which could appeal to people’s core values. This is how we chose our
campaign slogan “You don’t lock up a child. Period.”">?

In the UK, a local campaign focused on closing the campsfield immigration

detention centre near Oxford.”>

Using the “last resort principle” in ad-
vocacy

This involves utilising the protection
standard of “immigration detention as a
measure of last resort” explicitly or im-
plicitly to support incremental change
towards reducing immigration deten-
tion, which has potential to support on-
going efforts to end immigration deten-
tion entirely.

This includes a range of approaches:
from those where applying the “last re-
sort” principle is a central demand, to
those where it is used as part of (not
necessarily the main or most visible
component of) a broader strategy, e.g.
within a narrative or as a premise for

systems change - these approaches
may also be combined.

As an explicit advocacy demand (to in-
troduce/implement), for example:

+ Advocating for legislation enshrin-
ing the “last resort principle” in na-
tional law

+ Calling on government to ensure
detention is only used as a mea-
sure of last resort

As an existing legal standard to lever-
age or support, for example:

* Legal action to prevent arbitrary
detention in individual cases
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« Strategic litigation to influence principle is better implemented in
policy and reduce government practice
use of detention
As a premise for broader systems
+ Capacity building and techni- change advocacy to reduce and ulti-
cal advice to ensure “last resort” mately end immigration detention.

The European ATD Network uses the “last resort” principle in its advocacy
for ATD as a systems change strategy towards ending immigration detention
(see also box on EATDN below). One EATDN member explains: “/t's a key
standard, a must have - even if it is not implemented properly in practice, it’s
something to step on. We use it mainly in our legal work but also as a premise
and argument in our advocacy and papers. It’s not only a political concept, but
a legal concept, which is important because it has a definition and strict crite-
ria to be applied.” Diana Radoslavova, Centre for Legal Aid - Voice in Bulgaria.

In Thailand, IDC engages in ongoing efforts with the Coalition for the Rights
of Refugees and Stateless Persons (CRSP) to develop and implement the ATD
MOU towards ending child immigration detention. This has involved direct ad-
vocacy with the Thai government and the creation of a community of practice
in Thailand. These efforts have resulted in more than 300 children and moth-
ers released from immigration detention. “Without the “last resort” principle,
we wouldn’t have been able to get government buy-in for civil society organi-
sations’ proposal on the MOU-ATD for the release of children.” Mic Chawaratt,
Southeast Asia Programme Manager, IDC. (see also the example of Thailand
above and box below).

Similarly, Mexico’s recently established Grupo de Accion por la No Detencion
de Personas Refugiadas is currently advocating to end the detention of peo-
ple seeking asylum, balancing a principled and solutions-based strategy
aimed at legislative and policy reform. The task force, co-lead by IDC and Asy-
lum Access Mexico, /s considering a variety of strategies in their engagement
with legislators and policy makers, including the principles of “last resort” and
“exceptionality.” These are complemented by other initiatives, such as social
media campaigning and multi-site visits to key detention facilities in border
regions.

Working to reduce immigration detention (without using the standard of “last
resort”)

Working practically to reduce immigration detention, leaving governments room to
use immigration detention without referencing the “last resort” argument in restric-
tive contexts where other methods have little chance of success.

IDC is working in Malaysia with the End Child Detention Network (ECDN) and
a community of practice has been established to advocate for ATD for chil-

dren. Efforts have resulted in the Malaysian Cabinet approving an ATD pilot
project for unaccompanied minors that is yet to be implemented. “The coali-
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tion aims to end child immigration detention, but in our discussions with the
government we focus on ATD to reduce detention of children as an achievable
step. Our key message is - let’s start the ATD pilot, and learn and adapt along
the way!” Hannah Jambunathan, Community & Engagement Organiser - Ma-

laysia, IDC.

Using “last resort” as part of a lon-
ger-term strategy to end immigration
detention

Depending on the context, working on
ending detention and the principle of
“last resort” is not necessarily mutual-
ly exclusive. Civil society campaigns
sometimes choose to link the two: end-
ing immigration detention, including of
certain groups, might be an end goal,
while working to reduce detention to
an exceptional measure - including by
leveraging the “last resort” principle -

could be an advocacy message or in-
terim step, as part of an incremental
process of change.

Similarly, within the international hu-
man rights system, human rights mech-
anisms recommend that States work
towards gradually ending immigration
detention, while setting out the legal
obligation that when States still do de-
tain individuals for migration-related
reasons, this is only as an exceptional
measure of last resort.

Italy - “Last resort” to catalyse a process towards ending immigration detention

In their 2020 article “It is time to stand up against migrant detention” two seasoned

activists working to end immigration detention in Italy called on the [talian gov-
ernment to: 1) suspend opening of new CPRs (immigration detention centres) and
expansion of Italian detention industry and 2) re- interpret Italian and EU legislation
and consider immigration detention as a measure of last resort. The authors wrote:
“We believe that, in making detention a measure of last resort a process that would
eventually see the end of detention in Italy could be initiated. This would eliminate
unnecessary and cruel confinement in what we can describe as ‘ethnic prisons.*

In practice, civil society often uses
multi-pronged approaches and actors
must decide, with their communities
and in accordance with local realities,
what will work best and be achievable in
their context and what the bottom lines
are. Further, migrant and refugee-led
groups, particularly leaders with lived
experience of detention, must be sup-
ported and centred in these strategic
decisions, as they are the ones driving

change on the ground, and best under-
stand the challenges facing their com-
munities, the realities and impacts of
immigration detention, as well as the
potential solutions. In the experience of
some IDC members, advocacy can be
more effective when civil society actors
using diverse approaches coordinate
with each other towards shared goals.
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Legal action and advocacy in the Republic of Korea

Immigration detention is a relatively recent issue in the Republic of Korea and two
key concerns are the lack of judicial review and the fact that people can be detained
indefinitely. A group of lawyers have brought a case on these two issues, which is
currently being heard in the Constitutional Court. As lawyers, they try to work with
the law and court procedures to achieve change on immigration detention. Although
it doesn’t feature explicitly in the case, there is a consensus among lawyers working
on the case that immigration detention should only ever be used as an exceptional
measure of last resort.

In terms of advocacy on immigration detention, civil society actors in the Republic
of Korea have tended to focus on what’s possible and pressing issues where deci-
sion-makers are more likely to listen. For example, in the past NGOs made proposals
for law reform to end child immigration detention, introduce a time limit for deten-
tion, ensure due process and the principle of “last resort.” During the period of the
20" National Assembly (2016-2020), the “last resort” proposal had less impact in
terms of advocacy, as it was not taken up by Assembly Members as some of the
other issues were.

To date, the civil society discourse has tended to focus on ensuring the principle of
“last resort” to limit detention, but recently there are voices calling for ending immi-
gration detention completely - actors with different approaches respect each other
and work together. Migrant rights NGOs have also highlighted the need to work on
other issues that impact the everyday lives of migrant communities, including the
situation of people who are released or those who are not detained and can’t work,
or people who can’t be deported for various reasons. It is critical to advocate to en-

sure that all migrants are able to lead healthy and stable lives.’™®

b) Opportunities and challenges in using the “last resort” principle in advocacy

Contexts differ greatly in terms of mi-
gration patterns and systems, use of
immigration detention, experiences of
people impacted by detention, as well
as the openness of governments to
engage with civil society. IDC mem-
bers and partners in different contexts

shared some key opportunities and
challenges for this paper that they have
experienced in terms of using the “last
resort” principle in advocacy. They are
presented here as factors to consider
when developing strategies in different
contexts.
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Strengths/Opportunities of advocacy
based on “last resort” principle

Allows us to leverage existing legal
standards (international, and in some
cases regional or national law as well).
We are calling on States to implement
what they have already committed to.

Opens the door for government en-
gagement by indicating acceptance
of the government’s role in managing
migration, and can make our propos-
als more acceptable for certain gov-
ernment departments, and thus more
achievable.

Use as a basis for possible interim steps
and incremental change in a given con-
text. For example, in contexts with rou-
tine or mandatory detention, introduc-
ing release mechanisms or community
placement based on the “last resort”
principle could be an important step
forward.

Use to encourage the idea that much
more can be achieved to reduce de-
tention and ensure rights if the “last re-
sort” principle is better implemented in
practice, even within the current legal
framework.

A potential premise for broader sys-
tems change advocacy, to catalyse
processes towards reducing and ending
detention and working towards fairer,
more humane migration governance.
For example using ATD as a systems
change strategy.’*®

A flexible concept with room for inter-
pretation, which can form the basis of
constructive advocacy and use of com-
mon language. For governments: it’s a
legal standard which (they claim they
are already implementing). For civil so-
ciety it’'s a means for “reducing deten-
tion further” and eventually ending it.

Risks/Challenges of advocacy based
on “last resort” principle

The last resort principle in law does not
mean it is implemented in practice. It
can be useful in individual legal cas-
es, but can be lacking in terms of the
overall detention system. Political will
plays a huge role. Certain supportive
elements might need to be in place to
contribute to its application in practice
(see above).

Some governments may not be open
to arguments about legal standards on
immigration detention (it might be too
sensitive or they are not motivated by
legal obligations).

The existence of national standards and
rules related to the “last resort” princi-
ple might make it seem that immigra-
tion detention is well-regulated, which
could be used by the authorities to le-
gitimise the use of detention, while in
reality the standard is rarely met.

It might be regressive to introduce legal
provisions that allow for immigration
detention even as a “last resort” e.g. if
immigration detention is not permitted
by higher standards.

Impact depends on judicial indepen-
dence, capacity and culture - where
there is little will and ability to apply de-
tailed legal standards and reasoning in
individual cases, the “last resort” princi-
ple may have little impact.

Proactively asking for implementation
of the “last resort” standard means ac-
cepting the use of detention, at least
for now.

Using the “last resort” principle may in-
volve working within the current migra-
tion governance approach - which in
many contexts is control-based and re-
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Use to enhance advocacy and narra-
tives to end immigration detention -
depending on the context, the two ap-
proaches do not have to be mutually
exclusive

strictive, and linked to criminalising mi-
grant communities. In some contexts, we
might need to work explicitly towards a
paradigm shift as well or instead.

Using ATD as a systems change strate-
gy is also possible with a narrative that
focuses on ending detention - for ex-
ample in some campaigns to end child
detention.

The meaning of “last resort” is vague
and may leave too much open to in-
terpretation by the governments and
courts. For some actors, it might also
be too legalistic. Governments tend to
interpret it to broaden the use of deten-
tion, while courts often rubber stamp
the authorities decisions.

There may be strategic differences
among civil society actors about the
“last resort” approach, and these po-
tential divisions may impact its overall
influence in a given context.
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The European Alternatives to Detention Network (EATDN)

The EATDN is a group of NGOs that aims to end immigration detention in Europe.™
Established in 2017, it brings together civil society organisations implementing case
management-based ATD in eight European countries (Belgium, Bulgaria, Cyprus,
Greece, Italy, Poland, Spain and the UK) in partnership with regional-level and inter-
national organisations.

The network aims to create a shift at a systemic level from enforcement-based
migration management systems that rely on detention, to promoting communi-
ty-based alternatives. Ultimately, the goal of the EATDN is to reduce and eventually
end the use of immigration detention in Europe. The core of the EATDN’s strategy is
to build evidence and momentum on rights-based approaches which are based on
the principles of case management in the community, in order to demonstrate how
migration management without immigration detention can be effective.

In its advocacy, the EATDN references the fact that “EU law states that immigration
detention should only ever be used as a last resort and in specific circumstances.”
It highlights that European governments rarely conduct individual assessment and
frequently apply immigration detention as a first option before considering ATD.
When governments use ATD, they tend to be focused on “traditional” or “enforce-
ment” approaches, whereas ATD based on case management are more effective in
supporting people to work towards resolving their case.

The EATDN’s members implement and test case management-based approaches
aimed at supporting individuals in an irregular situation to work towards a durable
solution while living in the community. They also provide non-coercive, non-enforce-
ment based ATD to support people who would or could otherwise be detained, and
promote the further expansion of this model over enforcement-based ATD. The pi-
lots are all carried out in line with the principles of IDC’s Community Assessment and
Placement (CAP) model, employing case managers to work with individuals at risk
of immigration detention in order to ensure that their holistic needs are being met.'>®
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¢) Contextual considerations for civil society actors

In IDC’s experience, change is always
context specific and advocacy ap-
proaches used will depend on specific
regional and national political, histor-
ical, and migratory contexts, including
contexts of mandatory detention, tran-
sit, as well as destination countries, all
of which can also change over time.
Whether and how civil society actors
use concepts such as “last resort” in ad-
vocacy will depend on a broader strate-
gy and theory of change for ending im-
migration detention - actors may find it
useful to consider:

* What is our vision - what do we
want to achieve in the end?

« What are the interim steps we
need to achieve to get there (are
our goals SMART)?

* Who has the power to make this
change (power map)?

« Who can effectively influence

these decision-makers ?

* Who do we need on board? How
can we build power?

« What are the current and future
opportunities and entry points?

Political environments are changing and
civil society actors will need to regularly
reassess their contexts to determine the
best strategy at the time. Here are some
contextual considerations, highlighted
by IDC team members, IDC members
and partners, which can support civil so-
ciety actors considering using the “last
resort” principle in advocacy to think
through possible courses of action.

What does the government care
about?

In assessing the context, civil society
actors can ask: what are the drivers for
the government to use immigration de-
tention and what does the government
care about? Often, governments priori-
tise security and border control, but are
there other factors we could leverage
in our advocacy? Are there vested/fi-
nancial interests in detaining? Are there
common interests relating to migration
governance we could use to influence
decision-makers? Do we need to build
pressure for change?

Which processes and actors can influ-
ence decision-makers?

« For example, could legal action/
the courts impact the govern-
ment’s use of immigration de-
tention? What about other gov-
ernment departments/local
authorities? Or international or-
ganisations and mechanisms, par-
ticipation in international and re-
gional processes or influence from
other governments?

+ Could the “last resort” principle
or calls to reduce or end immigra-
tion detention support the above?
What are the opportunities and
risks?

How is migration framed by the govern-
ment?

Does the government frame migration
(at least partly) in terms of legal stan-
dards and human rights? If yes, could
the “last resort” principle be a useful
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standard to leverage (for example, in
the European Union)? Or is it framed
primarily as a security or humanitarian
issue? In which case, might legal and
human rights arguments not have such
traction (for example in some MENA
countries)? Or could there be an oppor-
tunity to influence the government to
start using human rights principles by
inserting concepts such as “last resort”
in advocacy?

who requires appropriate safeguarding
in their advocacy?

Critically, what different roles and ap-
proaches complement each other and
move things forward? How can we en-
sure that our approaches are comple-
mentary so that we can build power
together, rather than reduce our collec-
tive influence by failing to coordinate
strategically?

Is it possible to build a multi-diverse
coalition?

Considerations for civil society coa-
litions: who do we have on board and
what are our strengths that we can
draw on? For example: do we have ca-
pacity in legal and policy advocacy? Or
In service provision? Or in community
organising? Who can speak openly and

Coalitions can also consider how much
collective influence they currently have
and who else is needed to have influ-
ence? Could using principles like “last
resort” support collective action or are
other concepts and approaches more
useful?
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How is it being ensured that people
with lived experience and impacted
communities are centred in strategic
decisions?

Coalitions will need to consider how
they can centre people with lived ex-
perience and impacted communities in
strategic decisions to ensure more pow-
erful, principled and ethical advocacy.
Advocating for immigration detention
as a measure of “last resort” can involve
guestions of principle and the need to
decide on bottom lines that have real
impact on communities, including what
people are willing to accept or not in
the short-term to potentially benefit
the long-term. These are critical ques-
tions and discussions, and coalitions
must ensure that they are not acting as
gatekeepers to knowledge and infor-
mation that can support informed de-
cision-making by those most impacted.
In short, a key consideration for coali-
tion is - how can we meaningfully part-
ner with leaders with lived experience
of immigration detention in advocacy?

What are the compelling demands in
your context?

Selecting key compelling demands can
help grow support and make it more
likely that decision-makers will listen.
For example, groups in different con-
texts have called on governments to
close detention centres, introduce time
limits on detention, stop detaining chil-
dren or other people in vulnerable situ-
ations, start piloting community-based
ATD, strengthen due process, and in-
troduce “last resort” principle into leg-
islation. The powerful demand can help
bring others on board.

Does national law already include the
principle of “last resort”?

In contexts which already have the “last
resort” principle in law, it could be a
key standard to rely on: for legal action
in individual cases, for technical and
capacity building towards better im-
plementation and advocacy and gov-
ernment engagement for incremental
change to reduce and potentially end
immigration detention. For example,
civil society groups in the EU often rely
on this principle in their advocacy.

At the same time, there might be risks
to consider in accepting the govern-
ment’s use of immigration detention
or the current migration governance
approach. Also, there could be risks in
terms of coalition building and divisions
among civil society regarding this ap-
proach which are worth understanding
and/or addressing first.

Civil society actors considering law
reform to introduce or strengthen the
“last resort” principle in law can con-
sider, together with impacted commu-
nities:

« What potential impact might this
have? Both positive and negative,
especially on impacted communi-
ties.

* What are the opportunities and
risks (see table above)?

* What is the legal and administra-
tive culture in our context?

* Does the judiciary have the neces-
sary capacity and culture to apply
the “last resort” principle in a way
that would restrict the use of de-
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tention? How else could it be use- principle open the door for constructive

ful? dialogue with the authorities? Or would

other demands be more effective, such

* Are there more effective legal as ensuring a time limit for immigration

changes that could better manage detention or focusing on children in im-
risks? migration detention?

How politically sensitive is immigra-
tion detention as an issue?

Is it safe for civil society to criticise im-
migration detention? If direct criticism is
not viable, could using the “last resort”

Advocacy towards ending child detention in Thailand

In Thailand, seven government agencies signed a Memorandum of Understanding
on the Determination of Measures and Approaches Alternatives to Detention of
Children in Immigration Detention Centres (the MOU-ATD) in 2019, with SOPs to
implement the MOU following in July 2020.°

The MOU-ATD states that children should not be detained, unless there is an “abso-
lute necessity,” and that detention be used as a measure of last resort only and for
the shortest time possible. The best interests of the child must inform decision-mak-
ing, and the child’s opinion must be taken into consideration. It also prioritises fam-
ily-based care, with shelters as a measure of last resort and for the shortest time
possible. Children released under the MOU-ATD are supported by two NGOs, Step
Ahead and Host International Thailand, who assist in reporting requirements and
providing case management support in the community.'e®

“With other civil society organisations, IDC worked to support the government to
develop a policy on ATD for children and families. The MOU-ATD uses the ‘last re-
sort’ language for children and this was an important compromise to get the pol-
icy in place. If there had been no flexibility for the government to use detention, it
would not have been possible to get certain government departments to buy-in. In
Thailand, refugee and migration policy relies mainly on security and humanitarian
concepts, but over the last ten years we're seeing a shift with the government start-
ing to use human rights concepts. There are a number of key gaps in the MOU-ATD
and its related SOPs, but they mark important steps towards ending the immigration
detention of children in Thailand”. Mic Chawaratt, Southeast Asia Programme Man-
ager, IDC.
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“We did a lot of work to get the MOU-ATD off the ground. It is significant because
women and children are now being released. But it’s not perfect, there are many
issues in implementation and it's not a silver bullet - we see it as a stepping stone.
Our position now is that everyone should be released and there should be no im-
migration detention at all. There are international law arguments, but also many
other reasons: detention is destroying families and peoples’ mental and physical
health; detention is costing the government huge amounts of money; and there are
so many other ways: alternatives to detention from across the world that allow gov-
ernments to keep track of people and for them to lead a normal life. It’s difficult to
talk about “last resort” when abuse is so egregious and has gotten to such a level,
with extortion and corruption in detention and the broader system.” Patrick Phong-
sathorn, Human Rights Advocacy Specialist, Fortify Rights
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